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DISTRICT OF COLUMBIA, to wilt 

B« IT iiTSMKMBERKn, Thflt nn tU* fc» »fc « » ...a. ^hy ^ Novgfmi>er, in the yew oi"* 
oor Lowt fHie tliousand eight Imndiwl and twenty-five, ano of «ltc w w l e |i ^»dence 
of th^ United Sute^ oC America the iiltietb, UOBEBT BEALfi, of the said 
Ditlrict, hitth-depoBited ia the office of the Clei*k' of the District Court lor the 
District of CdumUia, the title of a Booik, the right wherectf he elaiaas as Autboi- 
and Proprietor, in the -words following, to wit : 

**ABtport ofihe Trial of Commodore David Porter, of the Nimv of the Vhiied 
State$9 before a general 4!ourtrmartiaJ,h€idai Wcuhmg^oth in Jubf, 1825. By 
Mobert Sieakt Miomeyoi Law, (Teat le crime qui fail la honte ^ nm pas 
^eehafaud* — Com, To wfdch is added, a JRemew of the court'e deeision.*' 

In conformity to the act of the Congress of the United States, entitled << An 
act for the eneoavagement of learning, by secaring thecopiet of .Itliiy/^, Chorta, 
and Booke; to the authors and proprietors of stieh copies during the times therein 
mentioned ;" and also to the act, entitled " An act supf^roentary to an act^. 
'entitled * An act for the encooragement of learning, by secaring the copies of 
Mape^ Vharte, and . Book*^ to me authora . and proprietors of su^ copies dor- 
ing the times therein liientioned,' and extending the benefits thei^of to the 
afrta of detigmug, engravkig^asiljeiching historical and other printe," 

Xu tettmany •wheretf, 1 have hereunto set my band, and affixed the 
^. S.) publiA seu of my office, the day and year aforesaid. 

EDM. I. LKE, 

Clerk of the Bistrkt Court for the District of Columbia. 
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PREFACE. 



The intrinsic importance of the cage of Com, Porter ^f «»- 
ly suggested the idea of a full and methodical report of it. 4* 
in the 4>rogre8« of the trial some iatercating and novel wiestioDS 
of military and general law were diseassed, the utility of Mich a 
'' report hec^me Biore erident. Theae original considerations 
were enforced and confirmed by sabsequent ctrcumstanccs. 

The publication in the newspapers of the final proceedings or 

the cettrt,in w!ucMpM>P^>Xth M {" '" ^^ g^ ^^ g^^^^'t 

1 i^rfBlywiieTirarSnidiTcoUateral remarks and censni*»^ 

were detached from Ac connecting and ejcplanatary documents 
1^ drcttmstances, and published in advance, made a full and 
faireMosition of the whole matter necwsary to a complete «- 
derstSding of th^newjuid before unthought of matters disd^- 
aed, botii inthe court's final sentence, and J*^ the partial extracts 
froin collateral proceedings and gm^ It was »te«J'"»^.^^^^^ 
that tiie judge advocat^^md pUbKshcd a pa«np»^^* 5 .^»»5^' ^^^^ 
origina«yc^«»po8ed by way of answer to one P«»^*"jj«^^^y ^ 
f^nrter before tVe trial, was stated to have embraced, by way of 
supplement, some strictures and notices of ^^e proceed^^^^^ be. . 
Ce^e tl» court martial. The reporter speaks of the character and 
eoaients of this p8«nf*let at sfscond hand only. AH that m^^r^ 
cessarY t<vbe4tn0?mJ>fJ*'^^^'«'**^1**^^ ^*» lounder- 

ataftd4hat it did animadvei*!, by way both of censure and ot jas- 
tification, upon transactions at the late trial before the court mar- 
tial. The reporter was resolved that this report and all the com- 
ments upon the eiecurrencaa in the couHie of the triaU should be 
strictly confiued to the matters appearing in the proceedings, 
and to the reflections suggested by them alone : without reference 
to any extranemus statements, or to any coutroversiaj topics treat- 
V ed elsewhere : It^ving^ the publu^ to judge of the differences, it 

^ any, between two: independent statements ; neither being writ- 

ten with a knowledge of. or in reference to, the other. 

The reporter had constantly attended the trial f and takoi 
Botes of its progress; not only with u view to Pr«P»»*^. "J""*^?;* 
f^ the report, but to assist in preparing the materials ot tfte de- 
-:, fence; In this way he had access to the official record or "JiAwtes 

^ of the spurt's proceed ings,-from which he was enabled to take 

eiact transcripts of the evidence as it wa- '^.f ;vere^>;;«^^ ^^^^^ 
intermediate decisions of the court j^^t all taken with a v ew 
to subsequent revision and compaHsufi with the complete r^^^^ 
*fter itlould be transmitted <o the Department.^and ^^ P^^^ 
cation of the final sentence should make »t acpess.ble : ncj do^^^^^^ 
ingthat it would be then accessible, according ^^^jT^^^f^^i?! 
uiitge. But he found, to his surprise, upon application to the 
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IV. 

proper Department, afler the gublkation of the senteiKe, that 
sQch access ivlis deemed inadmissible, till the whole record could 
be printed at Urge. Knowing that this publication must be ex- 
tremely voluminous ; — that the essential matter of it must be 
burled under a vast heap of documents, appended to it as nece^ 
sarjr to the formal completion of a record, properly so called ; 
but the essential matter of many of which, in relation to any 
real point in issue, was comprised in a nutshell ; that, at any rate, 
a mere undig^ted record was in no case a substitute for a rC' 
pDrt s and in this particular case, that there were many circum- 
stances necessary to a full report, that formed no part of a re- 
cord ; and above all that it was utterly impossible to comprehend 
with any 8<$rt«of accuracy or precision, the bearing or applicattou 
of the evidence itself, from the mere record, without infinitely 
more labour and research than any reader could be supposed wil- 
ling to undertake, and wUicb oone^Mt^nrofessional one could 
execntrj (a tact m«)re particularly exempufiSO WtfteWFttif in- 
accuracies alleged against Com. P's pamphlet,— but applying, 
with more or less force, to the whole case 5) and that the contem- 
plated publication ot the entire record would, in all pr<»bability» 
from its volume, be postponed to an inconvenient period;— 4t was 
determined to set abt>ut the preparation of the ensuing report from 
such materials as were in tTm-K^nds of the reporter, and as were 
still accessible to him. The unexpected^ ^lecessity of compiling 
the report fi:om these materials', very considerably enhanced the 
labor which it would have cost, if reference could have been had 
to the official reconi : and has also left some chasms which it has 
been impossible fully to supply from the materials on havd. 
These, as will be evident from those parts of the report vi^here 
they appear, are of tw tmportane*^ to the main issue; but only 
as matter of incidental illustration on collateral topics. 8a^h of 
them as it shall appear proper to supply, with that view, are in- 
tended for a supplement, wlien the materials can be procured^ 
Being in possession of extensive notes and copies of the proceed- 
ings taken during tlie trial; and of duplicates of ail the mate- 
rial documents; — having been furnished by the counsel with alt 
his notes and rough draughts, as well of the proeeedings as of 
the areuments ; and assisted by him in the arrangement of the 
same from such notes and from recollection, the following report 
is offered to the public as a full and accurate report of me trial 
in all essentials. 

In making up the journal of proceedings, reference has been 
had to the reporter's notes and copies of the official journal kept 
of the same ;-^he order of which has been followed ; — but wiiji 
an occasional enla^ement and change of form, where such en- 
largement or change ^as necessary to the purposes of a full re^ 
port. The evidence, and Hire decisions of the court are g^en 
i9er6a«iw, as recorded. The papers necessary to illustrate the 
progress of the court's daily proceedings, which seem to be omit- 
ted in the body of the record-joumai and referred to as exhib- 
its, are here introduced into the body of the proceedings.— The 
argumentative parts, proceeding from the accused j*are compiled 
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frem rougli draughts or extensive notes, ^nd are ststed with all the 
fulness and accuracy necessary to such documents.-— The refer- 
ences, in the body of tlie minutes, to the docinnents introduced 
in the course of tne trial are, in son^ instance, cenfused and 
etVidently inaccurate : which was particularly obserred in the 
references, in the journal of proceedings for the 28th and SOth 
Ju)/, to the documents introduced subsequent to Mr. Monroe's 
deposition. But having retained possession of duplicates of the 
entire mass of documents it is believed with entire confidence, 
that we have been able very effectually to correct any errors of 
reference, by selecting from the mass such of the documents as 
were actually used ana intended to be referred to ; without any 
material omission. 

Washington^ Nov* 10, 18^5. 
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Owing to Hie great hurry in preparing the copt^ for the pf^si, 
as wanted, the reporter is obliged to make the following 

ERRATA. 

Piige 10, 2d line of last paragraph but one. For feteirerf read waived. 

Page 36, 1. 15. For Wnmn read Uhlkom. 

♦« I. 44, or L 2 of the 4th objection. For Grtwaven read Grcmnun, 

Page 42. Note. 1. 4. Tqv eaM/eugaiorious read expurgftforius, 

id. I. S. For tmir antieheay read calm inid glassy, 
► id. 1. 12. Instead of '^ for the tveakneas" read «« bi/ the neatness." 

Pag^ 46. Note. 1. 37. For « of hiterrogatories," read ** on inten-ogatories." 
^ id. 1. 38. For "to present"^ read « to ie present." 

page 47, same note, last paragraph, I. 4. For " why it should," read *• why 
the dectsion should/' 

Page 60. Note. 2d paragraph, line 7, For denial read ekricai. 

Page 78, 1. 2. For 1825 read 1824. 

Page 102. Note.l. 8. For lay read lit, 

Paj^e 103, 1. 16. Dele ** on oath." r ^ 

id. 1. 20. For ** informal aiuthentiotion" read « informuUfy hi the ^ 

authentication." 

Page 104^ 1.1. After ''provided" dele /or. 

Page li9. Letter, Oct. 21. par. 3, 1. 2. After '• officer," read «« of rank 
and experience." 

Page 160. 1. 4 of the protest. After •* authority," for he read /A«. . 

Page 166. 1. 2 of the nlimber 3. After "return" for hasy read Imd, 

page 191. 1. 6 of the last paragraph. After " disrespectful words,*' read 
" and behaviour.** 

Page 194. 1. 20 of the last paragraph. Foi* We, read He* 

Page 217. ). of last paragraph in some of the impressions. For seriomly, 
read summarily, - -«v 

Page 31*. last word in last line but one. For dejmitdy, read definitively. 

Page Sr*. beginning of I. 8. For be here, read inhere. 

Page 55*. 1.3 of second paragi*aph in the parenthesis^/For /ioi<;cocr rc^ 
howsoever; and for published, read phrased. 

[Note. The publication of the large impression of this report now struck 
off, and which has been in tWfe press since September, has been delayed veiy 
much beyopd expectation, by imperious ciroim^ancesij 
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TRIAL 

or 

OF THE NAVT OF THE UNITED STATES, 
BEFORE A GENERAL COURT MARTIAL, &c; 



THURSDAY, July 7, 1825. 
The naval court martial for the trial of commodore Porter^ 
assembled at the Navy Yard in Washington; and appeared to be 
composed as follows: 

Captain James Barron, President 



<Saptain Thomas Tingey, 
James fiiddle, 
Charles G. Ridgeley, 
Robert T. Spence, 
John Downes, 
John D. Henley, 



-1 



or? 
pes 
» 



Xaptjun Jesse D. Elliot, 



James Renshaw, 
Thomas Brown, 
Charles C. B. ThompsoijL 
Alex. S. Wadswortb, mA 
George W. Bodgeifs. 



Richard S. Coxe, Judge Mvocate. 

A precept from the Secretary of the Navy was then read ; hy 
whieh a general court martial composed as above, was appointed 
for the trial of Commodore Porter, at the time and place afore- 
said, upon certain charges and specifications, annexed : and Rich- 
ard S. Coxe, esq. was named to officiate as judge advocate. 

The officiating judge advocate then asked commodore Porter^ 
whether he had any exceptions to make, against any of the mem- 
bers present ; and if he had any such, to declare the same, beforc( 
the members were sworn. 

Whereupon, commodore Porter addressed the court, as followi^ 
♦«Mk. President, 

Thus called upon to declare my exceptions, if any I have» 
to any of those members of the general court martial, here assftm- 
bled, who are to exercise a judicative function in my case, and to 
have a voice in pronouncing my guift or innocence,— I d» with- 
out hesitation . renounce every such exception. Even if it wero^ 
so, that any member of this court should, unknown to me^be af- 
fected by any prejudice or bias, unfavorable to an impartial judg* 
ment in my case, I rely too implicitly on the known character of 
my brethren in arms, to think of scrutinising the motives of any :. 
their own breasts are sufficiently informed, by justice and honorj^ 
•f the proper course to be pursued, in such acase» 

But, sir, I do find myseir Vjsry reltctantly impellf di 99t P^ore^ 
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^ 2 

by a sense of the justice doe to myself, than by a regard for the 
honor of the service, and for the wholesome safeguards of military 
jurisprudence, to interpose, at this precise stage of the business^ 
softie fundamental objections to so much of the essential material 
of this court, as consists in the functions of the judge advocat«» 
The grounds of mj objections to the gentleman named as judge 
advocatf , in the order for convening this court, detract nothing 
from the great learning and abilities, for which he is so well 
known ; nor from the general integrity and fairness uf his charac- 
ter. That a juror, summoned on a criminal trial before a court 
of ordinary judicature, or a viember ef a court martial, may be 
challenged, either peremptorily or for cause, without the least 
disparagement of his personal or professional character, is too 
well sittt^ed to require a contrary inference to be disclaimed on 
any occasion. 

Mjw exceptions go, first, to his legal competency and authority 
to assume and exercise the functions ansignei) him by the Secre- 
tary of the Navy: and« secondly, if he should be found duly ap- 
K minted, then to the temper and bias of his mind in relation to 
is particular cause. 

1. Then, I ask, does he claim to be judge advocate, ex officio ; 
or merely to officiate, as such, under a temporary delegation of 
authority for this particular occasion ? 

If the first, let nis commission be produced, and the question, 
on this point, is at once settled. A judge advocate is an officer of 
such importance in every military establishment, whether of the 
land or naval service ;— -and the due administration of his office so 
vitally affects the most inestimable rights of the officers and men, 
attached to the service, as makes it altogether inconceivable, how 
his appointment should emanate from any less authority, or be 
manifested by any less solemn act, than that of any other officer, 
civil or military, under the government. This brings us directly 
to the authority of the President of the United States, executed 
in the solemn form of a regular commission. Under the constitu- 
tion and laws of the United States, it cannot be pretended that 
the Secretary of the Navy, or any authority less than that of the 
supreme executive, can make such an appointment. 

if, however, it be no judge advocate, ex officio^ who presents 
himself, but merely one, with a temporary delegation of authority 
to act^ as such, on this special occasion ; — then, I ask, who is com- 
p^ent to ^uqh delegation of authority ; — and from whom does it 
actually proceed in this instance ? 

- No express provision appeals to have been made in the naval, 
as there has been in the military establishment, for the appoint- 
ment, either of regular judge advocates, or of persons specially 
de|>uted to act as such, l^t the existence of the office, and the 
practical exercise of its functions, in both descriptions of persons, 
are recognized in the rules and regulations for thfe government 
of the navy: which speak of "the judge advocate,^' as distin- 
guished from the '* person officiating as such :'' thus implicitly ad- 
Biitting an authority, somewher^i to appoint to the office, or to de- 
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legate its functioDS. in either mode, (a) I do iiot» therefer^f 
question the propriety of assigning the functiotisof judg^ ad?<v- 
cate, as well in navai as in military courts martial, to any person, 
either regularly appointed to the office^ or specially deputed, tp 
4Bciate« as such« in a particular trial. Then the only question 
is, how, aud by whom ma^ a person be so deputed, to act in the 

1>lace of an official judge advocate to a naval court martial ? The 
aws of the United states being silent on the question, it follows, 
that, wherever the power may reside, it is, in its nature, strictly 
incidental; and, as such, can be ^Uimed only by that officer, or 
that tribunal, to whose fundamental constitution and inhereojt 
powers, it bears the nearest affinity and the strongest analogy. 
Upon these principles, 1 maintain, that it is altogether foreign to 
the general constitutiim and power of the Navy Department ; and 
bears no affinity or analogy to the ordinary functions assigned to 
the head of that department : but, oh the contrary, that it is per- 
fectly consistentj^and in strict analogy with the peculiar consti- 
tution and powers of the court-martial itself; and devolves, 
among other incidental and resulting powers, npon that tribunal 
as the appropriate depository of e\ery authority, necessary to the 
order and the authentication of its proceedings. 

Such is the invariable practice ui naval courts -martial ia En^ 
land ; and it is sustained by the most authoritative precedents in 
our own service. — I refer to one precedent now in my mind ; 
namely, the court of inquiry on captain Hull: and 1 doubt not 
many others are extant. The appointment of its own clerk (an 
office distinctly appertaining to the various functions of judge ad- 
vocate) may, indeed, be assumed as an universal incident to the 
constitution of every deliberative body and judicial tribunal: unr 
less vested by express enactment, in some other department. If 
then the deputation of a person, to officiate as jud^e advocate in 
this case, proceed from the sole authority of the Secretary of the 
Navy (as I understand is the fact) I except to its competency; 
and maintain that it should be supplied by an appointment froiSi 
this court. 

2. But, if the learned gentleman, named by the Secretary of 
the Navy, should be found, on examination, to be duly authorized, 
in any way, to officiate as judge advocate, I except to him, aa 
being actuated, by a manifest bias of pr^udice and interest, to 
labour for my conviction ; and to exert the uttermost of his inge- 
nuity, skill and learning, to fix upon me all, or the greater part of 
the charges exhibited against me. Before I state, more particu- 
larly, the facts, upon which this exception proceeds, I beg leave 
to advert, very cursorily, to the qualifications and functions ol a 
judge advocate, as defined by the concurring authority of all the 
most approved writers on military jurisprudence, (a) According 

(a) Vid. L. U. S. vol. 3. chap. 187, s. 1, art. 36, p. 357. S. 2, art. 3, p. 359. 
For the miUtary articles of war, on the same subject, vid. vol. 4. oh* 2CV art. 
69, p. 23. 

CaJ 1 M*Arthur ^4th Ed. Eon.) ch. 12, p. 279, 291, 441, app. no. 26, 
Judge Bathurst's opinion. Adye, (7th ed. Lon.) P. 1, ch. 6, p. 113, llS, 118. 
Macomb, ch. 9, p, 166^ 165r# 169, 170—1 lyUer, (34 ^ Lon.) ch. 10, p, 349^^ 
363, 
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to thene aufhorities. lie is the primum mohiUi as it has been term- 
•d, of the court : upon him the court depends for an impartial 
and candid exposition of the law ; and nhould expect to lean upon 
bis advice, with entire confidence. Not only is the absence of 
every sort and degree of prejudice or bias against the prisoner, 
indispensably required of him; but absolute impartinlity, is the 
least favourable state of mind requisite to fulfil the human behests 
of the law, by which his relative duties, towartts the prisoner, arc 
defined: for it is expected that he rather incline to the side of 
the prisoner; and, upon all doubtful questions, decide in his 
favor: that, as the recorder of the evidence and of the court'* 
proceedings, he be studious to collect and record every circum- 
stance^ that may weigh io favor of the prisoner : nay, in many in- 
stances, that he act as his counsel. This last ofiice, I happen to 
be so fortunately situated, as to be able to dispense with. But 
cases may possibly arise, when it might be indispensable to the 
cause of justice and humanity: and I am now contending^ upon 
tkis, as upon ev^ry other question involved in m;^ approaching 
trial, for principles, which, apart from their practical operation 
upon my particular interests, are important to the dearest inte- 
rests of the serviee: for principles, in the subvernion or contempt 
of which, no officer, or man, in the service, can hold any security, 
tor life or honor, inviolate. 

Then, the judge advocate, as actins>; this essential aud promin- 
ent part in the constitution and in the deliberations of a court- 
martial, is uni|uestionably, as fair a subject of challenge, whether 
peremptorVy or for cause, as any other member of the court. The 
reason and neceesity of the thing are the same : the law cannot be 
different. 

As to the causes of challenge, I might well maintain, upon 
very respectable authority, that 1 am not bound to assign any ; 
but that I am entitled to a peremptory challenge.(fr) I shall pro- 
ceed, however, to assign my reasons, openly and candidly ; with 
this praliroiaary illustration of the principles, by which the suf- 
ficiency of *' challenges to the favor," is usually determined : 
namely, that circumstances, which raise asuspicio-n, very far short 
of any direct proof of bias or partialiti/f are deemed sufficient 
cause, either against a juror, in a criminal trial, or asainst a mem- 
. ber of a conrt-martia'i : a strict analogy, between the two, being 
preserved in military jurisprudence, (c) 

When the fusetlons and relative duties of a judge advocate 
are considered, His not to be imagined, that any lower standard 
•an be applied to the qualification of dispassionate, disinterested, 
and impartial Judgnent in him : if, indeed, the absolute freedom 
of his mind, from every interfericj bias and passion, be not sub- 
ject to a still severer test. 

The facts, upon which my present exceptions are grounded, 
furnish superabundant matter for the application of these whole- 
some and necessary rules. I have direct and certain information, 

CbJ Adye, P. 1. ch. 6, p. 120-3. 

fej Id. P. 2, ch. S, p. 175. Tytler, (3d ed. ton.) ch. S, sec. 2, p. 222. 
Macomb, ch. ^ 6. 2,p. 72. 
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that the genLeman, now claiming to officiate as judge advocatiu 
has written and pubiinhed, at least, one anuiiynious piece, dia« 
tinctlj asserting the truth of one of the specifications now exhi- 
bited against me * and so, has pledged his credit in a way utterly 
itibompatible with the requisite impartiality, to fix a charge upon 
me ; which, from its nature, may result in a question of veracity 
between himself and me. 

I am farther informed, though not upon such direct and cer- 
tain authority, as in the other instance, but from sources pregnant 
of probability and truth, that he has emplo^^d himself in writing, 
and hab quite or nearly prepared for the press, a pamphlet pro- 
fessing to be a full answer t^* my published defence against the 
principal charge, now to be tried : and laboring to establish, by 
facts and reasonings, the coiiclusiiin of my guilt. 

Of these I'acts, 1 doubt not *of being able to produce the most 
satisfactory evidence; if the Voluntary and candid avowal of the 
gentleman himself should not dispense with it. {a) 

Then I would ask, what is left for him, on this occasion, but to 
redeem his public pledges, and to vindicate his own preconceived, 
divulged and fixed opinion <»f my guilt ? — and how is this to be 
reconciled with any of the legitimate iuuctiousof a judge advo- 
eate ?" 

Thursday, July 7, 1825." 

The court was then cleared to deliberate on the exceptions so 
made to*the officiating judge advocate : and, after some tim«' spent 
in deliberation, with closed doors, commodore I'orter received a 
message from the court requesting him to send in the paper con- 
taining his said address; which was done accordingly. When 
the court was opened, the following proceedings and decisions 
were announced by the judge advocate: 

One of the members of the court proposed the following ques- 
tion : 

Shall the question whether the judge advocate be subject to 
challenge, be referred to the attorney general, through the Secre- 
tary of the Navy ? which was determined in the negative. The 
question was then on motion proposed to the courts- 
Is the judge advocate liable to be challenged by the accused ? 
One of the members of the court said that he did not feel him- 
self competent to decide the question without legal advice ; at 
his request the judge advocate was called upon by the court for 
his opinion, which he gave as follows : 

«* Commodore Porter having taken an exception to my acting 
as jud^e advocate of the court, and the court having intimated a 
wish that 1 should give my opinion upon the question, whether a 
challenge, or exception, to the judge advocate may be taken by 

CaJ Note. — Both facts have been since established in the clearest man- 
ner. The publication of the anonymous pi«K;ein the National Journal, will be 
found proved and admitted in the subsequent proceedings : and the pamphlet 
was advertised for sale, on the day after the sentence of the court was pub- 
lished in this case : leaving no doubt that the pamphlet had been composed 
^wsssctualiyiatheprQ08>att]|9 tiiiiQ tlis^ exceptions were taken. 
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the accused } I am of opinion that the appointment of the judge 
advocate rests with the goTernment, and that he holds his office 
by the same authority which appoints the court ; and that, neither 
has the accused a right to make any exception before the court, 
nor has the court a right to decide upon any exception to the judge 
advocate.- That no precedent of such challenge having ever been 
made, has been, or, it is believed, can be produced."* 

After reading this opinion^ the question was put aivd decided in 
the negative. 

♦ Note. The conclusiveness of this reasoning is not quite obvious. ** That 
the appointment of the judge advocate rests with the government," that is, 
with the Executive GatJh^fnefity and with tlis^t only, is the ver}' point maintain- 
ed by the exceptions : but with what department is the queslion ? • The ex- 
ceptions insist that the regular appointment to the office belongs exclusively 
to the Supreme Executive, not to any Executive Department ; and the tem- 
porary designation of a person to officiate as judge advocate, pro hoc vlce^ to 
tlie court itself; otherwise, to the bupreme Executive, in common with the 
official appointment: but that, by no possibility, may the Secretary oftlie Navy 
iiiltil the cliaracter, or perform the function of the appointing power, in either 
iDstance. 

" That the judge advocate hold^ his office by tlie same authority which ap- 
points the court," is a.mere begging of the question ; for the arguriient, to be 
answered, proceeds upon tlie actu^ case of a special designation of a person 
to officiate as judge- advocate ; and concludes, that it is among the incidental 
powers of the court itself. But take the case of a person claiming the oJiclcU 
station of judge advocate, is it to be imagined, how or why the court should 
be foreclosed Irom inquiring into the soit/rce or the fact of his appointment ; 
and ascertaining whether it proceed from any competent authority ? Each 
member of the court acts unvier an appointment, co-ordinate with every other; 
yet nothing is more clearly established, both in theory and in practice, than 
for the court to examine and determine the legality of its own constitution 
and appointment, and the competency, legal and moral, of its members, col- 
lectively or individually. Strange, if it may not examine the authoiity by 
which its own clerk or recorder claims to administer its judicial oath ; to mix 
in its deliberations ; and to conduct and authenticate its proceedings ! — Still 
more strange, if, because his appointment ought to be co-ordinate with that of 
the court itself, the court must put up with one tliat is subordinate, or without 
any lawful authority whatever ! The reasoning which has led the coiut to 
this exti-aordinary conclusion, confounds, tliroughout, the two distinct and in- 
dependent grounds of exception taken by commodore Poiter ; the one to the 
kgaJy the other to the mmnl competency of the person alleging his authority 
to officiate as judge advocate. This obvious distinction is no less disregarded 
when it is said "that no precedent of such a challenge having ever been made, 
has been, or can be produced.** Had this assertion been made in open court, 
so as to liave admitted of an answer before the question was decidm, a well 
known, ^and most authoritative precedent would instantly have bee« referred 
to, in the case of Martin Van Buren, esq. (now a Senator from N. Y.) who was 
appointed a special judge advocate to the general court-maillal for the trial 
of Major General Wilkinson, whose eiiceptions to the legality and competen- 
cy of the appointment were sustained by the court, and its decision acquiesced 
in, both by the gentleman who liad received, and by the government which 
had conferred the appointment. For the second ground of commodore Por- 
ter's exception, as *^ a challenge to the favor" technically so called, no particu- 
lar precedent is cited, or recollected ,• it rests upon the reasoning from analo- 
gy, and upon the authorities by which it is suppoited in the text. 

So much has been said for the sake of the precedent, in order that future 
courts-martial, before they adopt and confirm one of such dangerous tendency, 
may be invited to weigh the authority of the present decision, by the merilB of 
the ex-parte-reasomng, upon which it has apparently proceeded. 
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The usual oaths were then administered to the members of the 
court, and to the judge advocate^ respectively, according to the 
naval articles of war. 

The judge advocate then read the charges and specifications, as 
follows: 

" Oiar^es and Specifications exhibited against David Porter, 
Esquire, a Captain in the JSTavy of the Lnited StaJks. 

Charge 1st. Disobedience of orders, and conduct unbecoming 
an oflBcer. 

Spkcifiycation, For that he the said David Porter, being in com- 
mand of the naval forces of the United States, in the West India 
seas, Gulph of Mexico, &c. did, on or about the fourteenth dav of 
November, in the year of our Lord one thousand eiffht hundred 
and twenty -four, with a part of said naval forces, land on the 
island of Porto Rico, in the dominions of his Catholic Majesty 
the King of Spain, then, and still in atnity and at peace with the 
United States, in a forcible and hostile manner, and in military 
array, and did then and there commit divers acis of hostility 
against the subjects and property of the said King of Spain, in 
contravention of the Constitution of the United States, and of the 
laws of nations, and in violation of the instructions from the go- 
vernment of the United States to him the said David Porter. 

Charge 9d* Insubordinate conduct, and conduct ttnbe<;oming 
an officer. 

Specification \st. For that he the said David Porter did write 
and transmit to the President of the United States, a letter of an 
insubordinate and disrespectful character, to wit: on the seven- 
teenth day of April, in the year of our Lord one thousand eight 
hundred and twenty-five, and did also writ-e and transmit to the 
Secretary of the Navy, at sundry times hereinafter particularly 
mentioned, various letters of an insubordinate and disrespectful 
character, viz. on the thirtieth day of January, the sixteenth day 
of March, the thirteenth day of April, and the fourteenth day of 
June, all ii\ the year of our Lord one thousand eight hundred and 
twenty-five, thereby violating the respect due from every officer 
in the navy to the head of the department, impairing the discipline 
of the service, and setting a most dangerous and pernicious ex- 
ample. 

Specification 2rf. For that he the said David Porter, after a 
court of inquiry had been convened, and directed to investigate 
and make report of the facts in relation to the matters embraced 
in the specification of the first charge, and after such court had 
terminated its inquiries and had transmitted its report to the Se- 
cretary of the Navy, and before the Executive had published, or 
authorized the publication of the proceedings of said court, did 
publish, or cause to be published, a pamphlet purporting to con- 
tain the proceedings of the said court of inquiry. 

Specification Sa. For that he the said David Porter, in the pub- 
lication made as mentioned in the last preceding specification, 
did give an incorrect statement of the proceedings of the said 
court of inquiry. 
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Sptcijleation 4th» For that he the said David Porter did, in the 
^ubficatiun referred to in the two last preceding specificatioiis, in- 
sert various remarks, statements, and insinuations, not warranted 
by the facts, highly disrespectful to the Secretary of the Navy, 
and to the said court of inquiry. 

Specification 5th. For that he the said David Porter did, in the 
same publication referred to in the said last preceding specifica- 
tion, without any autliority or permission for that purpose, make 
public, official communications to the government, and official cor- 
respondence with the government ; and has, on other occasions, 
between the Ist of October, 1824, and the 15th of June, 1825, 
without authority or permission therefor, made public, orders and 
instruction^ from the government^ and official correspondence 
with the govern meat.** 

Commodore Porter being required to plead to the said charges 
and specifications, requested time till to-moriow morning; and, in 
the mean time, to be furnished with a true copy of the charges and 
specifications : at the same time stating as a reason for his request, 
that he had observed a difference between the copy sent to him 
by the Secretary of 'he Navy, and that now read by the judge ad- 
vocate : all which was granted accordingly. He also requested 
permission to have counsel to advise and assist him in his defence, 
and a clerk to take minutes of the evidence; which the court also 
granted, under the usual restrictions upon counsel in courts-mar- 
tial ; and Walter Jones, esq. was then named and admitted as 
his counsel. 

FRIDAY, July 8. 

The court adjourned, by permission of the Secretary of the 
Navy, from the Navy- Yard to the Marine Barracks ; and being 
there regularly opened, and all present as before, commodore 
Porter was called upon to plead to the charges and specifications 
as read yesterday. Whereupon, with the leave of the court, he 
delivered, by way of plea, under a protest and reservation of all 
legal exceptions to the substance, and legal effect and sufficiency 
of the said charges and specifications, a memorial in the words 
following: 

Mr. Pkesident^ 

Before I can be called upon, either to plead, or to 
except to any charges and specifications, 'tis necessary that it be 
definitively ascertained what are the charges and specifications 
which I am expected to answer : and, strange as it may appear at 
this stage of the prosecution, nothing is more uncertain. 

On the 22d day of June last, I received, enclosed in a letter 
from the Secretary of the Navy, ordering my arrest, and notify- 
ing me of my trial, a paper purporting to contain the original 
charges and specifications exhibited aj^ainst me. 'Tis true the 
paper was signed by no one ; and bore not, upon its face, any 
form of authentication whatever; nor did it name or refer to any 
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prosecutor, informer, er judge advocate. StiH the official source 
frotn which it proceeded, and the strictly official forno and nature 
of the communication that accompanied it, and identified it4 
character, left me no doubt, and, I presume, novv admit no d«>ubt» 
of the authenticity of the paper, as an exhibition of the original 
chaises and specifications against me; which, as such, weie de- 
finitive and conclusive, and altogether unalterable, in form, or 
substance, but upon the proviso and under the circumstances 
provided in the 38th article of the rules and regulations for the 
government of the Navy of the United States.* 

When I was arraigneil before the court, yesterday, a paper was 
produced and read by the judge advocate, purporting, and pro- 
fessing; to be nothing more than a copy of the original charges and 
-specifications; meaning, as I presumed, of the same exhibited 
against me at the time, and in the manner before mentioned. But 
what was my surprise, on a comparison of the two papers, to find 
a very material variance in the first, specification of the second 
charge. The ''various letters, of an insubordinate and disre- 
spectful character," which I am therein charged with having writ- 
ten to the Secretary of the Navy, are no otherwise distinguished, 
or identified, than by a na' ed reference to the dofes; neither their 
tenor, nor their substance and efi*ect, is set out; and so, I have no 
sort of notice what letters are designated as of that character, but 
this naked reference to dates. Then the dates are of the essence 
of the accusation : I have been cited here to answer, and have 
come prepared to answer for those designated letters, and no 
others. Let the dates be changed, and the substance of the charge 
is changed ; in so far, as I am called upon to answer for other 
"letters, of an insubordinate and disrespectful character," Now, 
sir, the copy of the original charges and specifications, produced 
by the judge advocate on my arraignment yesterday, specifies and 
complains, in the first specification of the second charge, of such 
a letter as dated on the thirteenth day of April, in the year 1825, 
whereas no such letter is any where specified or referred to, in 
the aforesaid original exhibition of charges and specifications.— 
This variance is manifest, upon a comparison of the copy pro- 
duced by the judge advocate, with the original which 1 now here 
produce for the inspection of the court, with the orignal letter 
that accompanied it. 

Universal military usage, and the imperative provisions of the 
aforesaid S8th article of the rules and regulations for the govern- 
ment of the Navy, decide that I can be put to answer nothing be- 
yond the tenor of the charges and specifications originally ex- 
hibited against me. But, in this particular instance, I waive the 
objection; requiring only that the prosecutor do now decide and 
declare his election, to abide the one or the other specification of 
the letters complained of, or to adopt both, if he please. At any 
rate, let the form and extept of the charges and specifications be 
HOW definitively arranged and conclusively settled. 

This point being settled, I shall pray the leave of thecoert t^ 



♦ yidc Lsiws United States, vol. 3, p. 35h 
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enter roj plea of nQ); guiltj to all and singular the charges and spe- 
cifications, under aprotest against their sufficiency ; and reserving; 
to myself the ri;i:ht, in the progress of the trial, and in due time, 
of excepting to the said charges and specifications ; as designating 
no offence known to any law enacted for the government of the 
Navy ; as vague and indefinite, and altogether insuflftcient to put 
me upon my trial for the matters therein charged, or supposeti to 
be charged. That these points mav be submitted, in a way to ad- 
mit of the maturest deliberation, I have concluded, if it be the 
pleasure of the court, to suffer the trial to proceed, for the pre- 
sent, under the general issue ; and to submit my exceptions to the 
charges and specifications, or such of them as 1 shall conclude to 
be exceptionable, at a more convenient day. 

Friday, July 8, 18£5," 

Commodore Porter then delivered to the court the original let- 
ter from the Secretary of the Navy, dated June 22d, 1825, an- 
Bouncing his arrest, abd the appointment of a court martial for 
his trial ; and stating that the charges and specifications, on which 
be was to be tried, were therein enclosed : and he, at the same 
time, delivered the original charges and specifications, so en- 
closed. The paper read, as such, by the judge advocate, yester- 
day, purported, from an endorsement on it, to be a copy of such 
charges and specifications : that delivered by commodore Porte r» 
purported, both on its face, and from the letter enclosing it, to be 
no other than the original. The latter enumerated no such letter 
as the one dated on the thirteenth day of April, 1825, among those 
charged as being of " an insubordinate and disrespectful charac- 
ter ;" but it did enumerate one dated on the thirtieth day of April, 
1825, which was altogether omitted in the former: so that there 
was a difference of two tetters in the series of correspondence, 
variously specified in the original and in the copy ; or in ihe two 
exemplifications of the charges and specifications, produced on 
each side.* 

The judge advocate stated to the court that, as the exception 
therein pointed out by commodore Porter had been received by 
the accused, he should proceed with the case upon the charges as 
read before the court yesterday ; that the variation between the 
two papers, which had been pointed out, was, that a letter refer- 
red to in the one as dated the thirteenth day of April, was, in the 
other, by a mistake of the copying- cleik, dated the thirtieth. 

Alexander J. Dallas, a master-commandant in the navy of the 

♦ Note. Various copies of the charg-es and specifications, from the official 
copy, produced and read by the judge advocate, and which was adhered to as 
the genuine and correct edition, were made out, for tlie use of the court, and 
of commodore Porter; in all, or the greater part of which important errors 
were detected. In the first copy funii^ed to commodore Porter, in compli- 
ance with his request, precisely {he same error, in the dates of the letters, be- 
fore noticed, was repeated: and in. a subsequent copy, in the hand writing of 
the judge advocate, it was again repeated : arid, after^eing pointed out, was 
corrected. We are now in the possession of tlieseHjP^ copies, so corrected. 

Thes« circumstances are here noted as some illustStion of the consistency 
and common sense of charging, as a military offence, verbal inaccuracies com- 
mitted by 9, clerk; in trausQf ibuig the nunutea of the late court of inquiry. 
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United States, being duly sworn according to law, (and the other ^ 
witnesses having been directed to withdraw,) deposes and sajs— 
** I commanded the John Adams, bearing the pendant of com- 
modore Porter. We arrived some time in November last at St* 
Thomas, in the island of that name. In the afternoon of the §ame 
day, lieutenant Piatt, in company with Mr, Cabot, an American 
^tieman residing at St Thomas, and, as I understood, offici t- 
ing as commercial agent for the United States, came on boj rd 
the vessel. They mentioned to commodore Porter that lieutenant 
Piatt, on a visit to Foxardo, had bten very harshly treated by the 
authorities there. The commiodore, on receiving this information, 
determined to visit the place, and obtain an apology from thuae 
who had ill treated lieutenant Piatt. I was directed the follow- 
ing day to get under weigh with the John Adams; the Grampus, 
and Beagle bein^in company, and proceed to as near Foxardo as 
we could get. The wind proving light, and the pilot being of 
opinion ^at the draught of water of the John Adams was too 
great to permit an approach near the beach, the commodore di- 
rected me to anchor under one of the Passage islands, to get out 
all my boats, and to prepare an hundred and odd men for the ex- 
pedition. These preparations taking so much time as to make it 
late in the afternoon, I was directed to be ready, by one or two 
in the morning, to go on board the Grampus, which vessel would 
take the boats in tow. I did so, and we got under weigh in the 
schooner, and arrived the next morning about eight or nine o'clock 
in the harbor of^oxardo. On our arrival there we were directed 
to prepare the boats for landing. Immediately after landing, a 
battery was observed on the hill, at which there was a number of • 
men, who, to all appemmnce, intended firing at us. The com- 
modore directed one of the boats to proceed and dislodge the men 
at the battery, and to spike the guns. We then landed, and after 
forming the men on the beach, lieutenant Crabb, with a portion 
of the marines, was directed to advance on the road leading to 
the town of Foxardo, and to take a position there. Lieutenant 
Stribling was despatched with a flag of truce, and a letter from 
commodore Porter to the Alcalde of the town. Shortlv after Mr. 
Stribling left us we marched towards the town, leaving a guard 
of marines under lieutenant Barton to take care of the boats. We 
marched to within from twenty to forty yards of where the ma- 
rijies under lieutenant Crabb were, when we halted to wait the 
r^rn of lieutenant Stribling. During our march we fell in with 
a battery of two ffuns, which we also spiked. After waiting some 
time in this position, lieutenant Stribling was discovered return- 
ing from the town, with two officers, who were said to be the Al- 
calde and the captain of the Port. A conversation, through the 
medium of an interpreter, took place between commodore Porter 
and those persons, which resulted in an apology to lieutenant 
Piatt; the commodore asking the officers whether they were all sa- 
tisfied? to which they assented The commodore was then in- 
vited by the Alcalde to visit him in the town. The commodore, 
in company with myself and several other officers, and the ma- 
rines under lieutenant Crabb, went so far as to lead^us by the 
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orce collected ; after which the commodore returned and gave 
order< for uft all to return to the beach. At the beach the men 
were lefieshed with some erog, got into the boats, went on board 
the Grampus^ and returned to the John Adams. 

(InUrrogatpd by the Judge Mvocate.) 

Q. At what hour did you leave the John Adams to go to F(^- 
ardo? 

A, Between one and two o'clock in the morning. 

(}. At what time was it expected jou would arrive at your desr 
tination? 

Ji^ We calculated upon arriving very early in the morning. 

Q. Did any person from St. Thomas accompany you besides 
the pilot ? 

^, I am under the impression that there was a young gentleman 
wh(«se name I do not recollect. 

Are you acquainted with the object of taking him ? 
No ; I was not. 

Q, By Cttpt. Rogers. Was not the visit of commodore Porter 
to Foxardo for the purpose of resenting an insult to the American 
flag, in the person of lieutenant Piatt ? 

Ji, It was the odensible object. 

Q. (By the same.) Were not the arrangements of commodore 
Porter to land in day light ? 

A. It was his intention to land as early as possible ; certainly by 
day-light: we calculated to arrive there by break of day. 

Q. (By the same.) Could you have made your arrangements to 
land at night ? 

A. We could have arranged to land at any time of the night. 

Q. (By the same.) In what position did the schooners anchor in 
the narbor of Foxardo ? 

A, The Grampus anchored nearly opposite to the battery I have 
alluded to; the Beagle further up in the harbor. 

(Further interrogated by the Judge Advocate,) 

Q. Were the colors flying on board the schooners when they 
entered the harbour, and when they anchored ? 

A. I think they were. 

Q. Was the force despatched to dislodge the Spaniards from 
the battery, before or after the landing of commodore Porter ? 

A. Before. 



3. Had it returned before his landing ? 
. No. 



At what time did it join the main party, and where ? 

It joined us on the beach, and almost immediately on our 
landing. 

How many men and officers landed? 

I presume near two hundred. 

How were they armed ? . 

With mudkets^ bayonets^ pistols^ cutlasses^ and boarding 
pikes. 
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Q. How long after you landed was lieutenant Strlbling des- 
patched to the tow n ? 

^. Almost ire mediately, or soon after our landing. 

^, What amount of force had the Spaniards collected P 

•i9. I cannot say what amount ; but in passing them there ap- 
peared to be about sixty or seventy men, with a field piece. 

^. Did they appear to be regular troops, or militia? 

•i. They had the appearance of militia ; they were not in uni- 
form. 

(}. Was there any complaint made to the authorities at Foxar- 
do, or communication had with them by commodore Porter, on 
the subject of the insult offered to lieutenant Piatt/ before you 
landed ? 

•fl. None that I know of. 

Q. (By capt. Rogers.) Do you not think that the most effective 
way to obtain redress was by landing P 

Ji. Yes. 

^. (Bjr capt. Wadsworth.) At the time of your landing, was 
any inquiry made by the Spaniards as to what force it was P 

A. None. I do not think there was an individual to be seen on 
the beach. 

Q. [By capt. Ridgeley.] Was there any act of hosti]itj|||£om- 
mitted against any of the subjects of the King of Spain, prions 
to, or after landing P 

Ji. The boat that was sent to dislodge the men and spike the 
guns at the battery, succeeded in the object ; whether that was an 
act of hostility must be left to the court. If it was not, I know of 
none. 

Q [By capt.Tingey.3 Was this act of courtesy by the author- 
ities at I<oxardo, by invitation into the town, after these transac-^ 
tions you have related P 

^. Yes. 

(J. [By the same.] Was any complaint, or any remonstrance 
made by the authorities at Foxardo, to commodore Porter at any 
time during his stay on shore, against his proceedings there P 

•A. None, that 1 know of. 

Q. [By capt. Wadsworth.] Do you know the nature of the 
apology made by the Alcalde and captain of ihe Port, which you 
say was satisfactory to commodore Porter, and the officers accom- 
panying him P 

Ji. The apology was made to lieutenant Piatt for the injury done 
him, but I am not able to state the terms of it. 

(J. [by capt. Brow^n.] What was the deportment of commodore 
Porter towards the Spanish officers whom he met P 

Ji, Gentlemanly and proper. 

Q. [By capt. Henley.] Did commodore Porter consult with vou 
previous to his landing P If yea, state the amount of the consulta- 
tion, 

^: He did not consult me. 

Q. [By capt. R'dgeley.] What was the conduct of the officers 
and men who landed towards the subjects of the King of Spain 
whom they met? 
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Ji. We landed as I have stated, and marched up towards the 
town, committing no personal violence against anj one. The con- 
duct of the officers and men was correct. 

^. [By capt. Elliot.] From what you could perceive in com- 

inodore Porter, previous to, at, and after his landing with his force, 

at Foxardo, was he actuated by any other motive than to obtain ao 

apology for the insult offered to one of the officers of his squadron^ 

Ji. It appeared to me the only motive. 

R,* [By capt, Ridgeley.] Was not the place where you landed 
^ considered as one of the rendezvous of pirates ? 

•^. It had been frequently said so ; I knew nothing of it per- 
I M sonally. 

(J. [^By the judce advocate.] Iq the conversation between com- 
i inodore Porter and the authorities of Foxardo, was any thing said 

f on the subject of piracy or pirates, and was any demand made for 

^ pirates, or for property plundered by them ? 

•/^. None that 1 know of: I was not near enough, however, to 
j hear the conversation between them, and it w;^s not until the com- 

modore asked the officers if they were satisfied with the apology^ 
that I approached near enough to hear them. 

/CROSS EXAMINED. 

4 (Questions by commodore Porter to captain Dallas,) 

^ Question. Were not our proper colors hoisted, both on the 

* schooners and boats, when they came in sight of the harbor, and 
during the whole time of the approach and of the landing ? 

»Snsicer, Ye^. 

* ^. Was not every thing done openly and fairly, and in my own 
character, without any attempt to deceive? 

f ^. Yes. 

Q. Did I not land in my uniform, though advised by some of 
I my officers to take it olf* lest it should make me too conspicuous ? 

^ •^. You landed in your uniform. I do not recollect any advice. 

, Q. Did you. not, under all circumstances, consider it an effec- 

, tual course, on my part, to secure the officers from insult and in- 

^ terruption, while engaged in the pursuit of pirates, in that quar- 

^ ter, by intimidating the inhabitants of those towns or districts sus- 

*» pected of harboring and assisting the pirates ? 

I Ji^ Certainly, I think it was a course that would intimidate 

* other places supposed to be a receptacle for pirates; and calcu- 
f lated to prevent them frtun sufli'ering them to come there ; and a 

means of obliging them to pay more respect unto our officers, 
i Q. Were not the guns training on us, at the time I ordered the 

,< party to land and spike them ? 

wf. I think they were endeavoring to train them on us. 

• Q. Did not lieutenant Striblii»^, on his return with the flag, 
•'^ inform me, that the people or authorities of Foxardo, had heard of 
^ my coming and were preparing resistance ? 

Ji, I heard of the circumstances, but do not recollect how or 
from whom I heard them. 

^. Were not my orders, to the party who landed, to spike the 
guns, without injury to the person or pniperty of any of the in- 
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habitants ; not to fire, unless first fired upon ; and generally ta 
respect the persons and property of the inhabitants? ^ 

Ji. I consider those as the orders that were given. 

Q. Did any of the main body enter the town of Foxardo ? and 

was not our whole force so disposed, as to impress the people with 

a sense of our disposition, and our power to repel and punish ag- 

Agression; at the same time that all actual violence was avoided^ 

Jl, The main body did not enter the town. To the latter clause 
of the question, I answer, yes. 

Q. Was not the grog, sent to the beach as a present from the 
town to the men ? 

.^. I did not understand it in that way. The purser wa^ di- 
rected to procure some, and when he offered to pay the person 
from whom he procured it, he was refused and told it was intend- 
ed as a present. The person from whom it was procured was one 
of those who accompanied the Alcalde and the flag. 

Q. After the negotiations and explanations were ended, did not 
the authorities and inhabitants appear well satisfied and acquies- 
cent in my proceedings? 

•tf. They accompanied us, in considerable numbers, down to the 
boats ; and there was no other appearance than that of a good un- 
derstanding between all parties. 

Charles T. Platt, a lieutenant in the navy of the United 
' States, being duly sworn according to law, deposes and says. 

On the 24th of October, between the hours of seven and eight 
o'clock in the morning, Mr. Bedford, a clerk in the house of 
Messrs. Cabot and Bailey, commercial agents at St. Thomas, 
with a letter from those gentlemen, came on board the JBeagle 
then under my command, lying in the harbor of St. Thomas, in- 
forming me, that their store had been robbed the preceding night 
of goods to not less than the amount of g 5000. The letter con- 
tained a request for me to go in search of the goods. I then went 
ashore and inquired of merchants in that place, who had been pre- 
viously robbed, in order to ascertain whether 1 would be justifia- 
ble in proceeding in search of these goods to Foxardo, at the east 
end of Porto Rico. On making the inquiry I was perfectly satis- 
fied, as far as I could be without knowing positively, that the 
goods were then on their way to Foxardo. 1 accordingly got un- 
der weigh as speedily as T could, taking with me a pilot, and a 
clerk of Messrs. Cabot and Bailey, with a description of the goods 
contained in the advertisement, herewith presented to the court*, 
[Sir, Platt here presented an advertisement to the court describ- 
ing the goods lost.] On the evening of the 26th, about six o'clock, 
I anchored in the harbor of Foxardo with my colors flying. I was 
anxious if possible to get on shore that night, but my pilot, who 
acted not merely in that capacity, but as my guide and inter- 
preter on shore, through ignorance or* otherwise, declined going, 
stating that he was not able to shew me the way at that late hour. 
On the morning of the 27th, at an early hour, a boat came along 
side with some person in it, bearfng the appearance of a soldier, 
who informed me that the captain of the port was anxious to see 
me on shore, presenting his compliments at the same time. I was> 
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. nt that time, preparing to go on shore ; I was somewhat fearful 
that the character of the vessel was not known on shore ; and 
asked the man, whether the character of the vessel was knffwn on 
shore ; he answered that it was. Lest he might have been mis- 
taken, I told him to inform his commanding officer, that it was 
the United States schooner Beagle, and that! should be on shore 
as soon as possible. So soon afterwards as was practicable, |d 
company with lieutenant Ritchie, Mr. Bedford and the pilot, I 
visited the shore. On mj landing I was told that I could not pro- 
ceed to town. — This however, I received from a parcel of raga- 
muffians, who appeared to me more like highwaj-men, than anjr 
thing I could compare them to. I attempted, after this, to go again 
op board my vessel ; I was prevented from doing so. This led 
me to inquire what was the meaning of this course of conduct; 
whether they were authorized. I was informed, by a citizen stand- 
ing therey that they had no authority to detain me. In evidence 
of which horses were pn>cured (without my asking,) by the citi- 
zens there for myself and alt who were with me, to ride up to the 
village. On my arrival at the village I reported myself, having 
been advised so to do by some of the citizens, first to the captain 
of the port ; made known to him my business, the object of m j 
visit, and my reasons for my appearing in citizens' dress ; and 
also a letter to Mr. Campus, shewing the character of myself and 
vessel. Mr. Campus was a man who, from his wealth, stood higK 
as a person of respectability. The captain of the port appeared 
to be perfectly satisfied with the character of uiyselt and my ves- 
sel, took down the names of the officers and the force of the vessel, 
then directed me to call on the Alcalde. I did so and pursued the 
flame course with him as with the captain of the port. He also 
appeared perfectly satisfied, and approved very much of my hav- 
ing come on shore in citizens' dress : said it was a very prudent 
and necessary precaution. He also expressed a confidence in suc- 
ceeding in securing the goods ; said he had no doubt, but he should 
be able to procure them before night. This conversation was pri- 
vate ; there might have been others in the room, but none were, 
I believe, within hearing, but the interpreter and ourselves. 

The court not being able to 'complete the examination of lieu- 
tenant Flatty adjourned till to morrow morning at 10 o'clock. 

SATURDAY, July 9/A. 

The court met pursuant to adjour nment of yesterday, present 
all the members of the court, ^excepting captain Elliot,) the 
judgq advocate and captain Porter. 

The president announced to the court, that captain Elliot was 
sick and confined to his bed, and wholly unable to attend the 
meeting of the court to day. The accused stated that he had no 
objection to the court proceeding in the business before it, and 
that when captain Elliot should be able to resume his seat, the 
proceedings of the court during his absence should be read to him. 
A\Ufrcup :.n the coun decuied to proceed. 

Tue court rebumed the examiriation of lieutenant Piatt. 
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" The Alcalde then informed me that the recovery of the goods 
might probably be attended with some expense : I stated to him 
that if it were necessary to offer a reward, I was authorized to 
offer a reward not exceeding one thousand dollars ; for which I 
considered the hand-bill yesterday presented to the court as k 
suflfoient authority. I then proposed to the Alcalde the propriety 
of my visiting the diSerent stores, with the clerk I haa l^rought 
^ith me, for the purpose of examining and identifying the goods. 
The Alcalde observed that as I had very properly come on shoit 
in citizens' dress to prevent any suspicion ; that it was advisable 
to let the matter rest entirely with him— 4hatt were I to accom- 
pany him, though in citizens' dress, suspicion might be excited* 
I then left his ofiice, under the impression that the goods would 
be procured, before night, by the police of the place. A short 
time after, I received a message from the AlcaMe, saying that h« 
vtrished to see me at his oiiiice. I was then fully under the im*- 
pression that he had obtained some information, which would lead 
to the recovery of the goods. Under this impression I went over 
to the office, accompanied by lieutenant Ritchie and the pilot. i)tk 
my arrival, I inquired of the Alcalde, whether he had sent for me 
and for what purpose. I was answered by the captain ef the 
port, in the most insulting, most provoking, and most aggravating 
manner, that it is possible to imagine ; saying that he had sent for 
me himself, to demand of me my register, on the refusal of whith 
he would confine me in prison. I told them that I thought I had 
already satisfied them of the character of the vessel; that I had 
no register to shew them — that a man of war carried none ;— that 
my commission, my uniform, and my colors, were all that I had 
to shew to establish my character; — that I had already offered tj> 
exhibit these, which they considered unnecessary, being perfectly 
satisfied of my character, without it. I tf^en expressed my aston^ 
ishment at the course of conduct they had pursued, so unexpected 
to me, and so unprecedented ; and furthermore that I considered 
it to be a duty, which I owed to my country, to myself and to the 
officers under my command, to make a formal report of their con- 
duct to commodore Porter. Lest however they might deny hav- 
ing confined me, I left the office, with the intention of returning 
on board my vessel, and leaving the port, not considering uiyselT 
as a {)risoner by their mere say so. I had proceeded about five 
rods from the Alcalde's house, when I was pursued by the Al- 
calde himself, and two soldiers ; the Alcalde himself seized me 
by the collar ; I was brought back and placed under charge of a 
sentry. After, perhaps, an hour's debate among themselves, I in- 
quired of their interpreter, what they meant to do ; he informed 
me that as as they were not satisfied with my character, my hav- 
ing shewn no evidence thereof, they were determined to keep me 
confined' until I should produce some such evidence, or they 
should hear from St. John's. I then requested permission to go 
on board with any ofiicer they might choose to send, whom t 
pledged t0 satisfy of the character o? myself and vessel. This, 
however, was dented me. I then requested that I might send Mr* 
Ritchie or the pilot on board, — that they might keep me m bon^ 
3 
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dage if they chose: all was denied me, and there was no chance, 
left. 1 then made another proposition, that I should send a note 
by any officer of theirs, whom they pleased, and pledged myself, 
that it he did not return, they might do with me as they thought 
proper. This was refused . After perhaps anothor hour they per- 
mitted me to send Mr. Bedford on board for my commisston, 
which, at the time, they said was all they would require, I how- 
ever directed him to bring my commission and uniform. So sooa 
as he returned, I put on my uniform and presented my commis- 
sion. After consulting again for, perhaps, half an hour, they pro- 
nounced my commission a forgery, and me and my officers a 
damned pack of pirates. I then, finding the probability of my 
being confined there some time, proposed the propriety of going 
to some decent house, where they might place sentries over me. 
In answer to this, the king's house was recommended, as I under- 
stood ; I, being at the time fully under the impression, that the 
king's house was the most genteel house in the place, invited Mr. 
Ritchie, and even the pilot to accompany me, they being prison- 
ers like myself. On my approaching near enough to discover 
that it was a mere guard -house, well calculated to produce the 
yellow fever or plague, I declined taking up my lod^ngs there* 
unless they forced me to do it. After some few minutes they 
consented to let me return to the Alcalde's office, under charge 
of a sentry. Being fully aware of my unpleasant situation, [ 
again, although repugnant to my feelings, did ask the interpreter, 
^what furthermore they required of me ; after making the inquiiy 
of the proper authorities, he answered tlrnt 1 had shewn no other 
commission than one as lieutenant and not one as lieutenant com- 
mandant. They were determined to keep me there until they 
could hear from St. Johns^ or until I produced something: that was 
satisfactory. I asked permission to send Mr. Be«l ford again on 
board, which was granted. I directed him to bring all my papers 
on shore, that I might come across some paper which might be 
satisfactory, and which it would not be improper to shew them. 
On the return of Mr. Bedford, I produced the orders from com- 
modore Porter to me^ directing me to take command of the Beagle. 
They told me an appointment of that kind could not emanate 
from any thing less than an admiral ; and that they were thoroughly 
satisfied that 1 was a pirate: as for commodore Porter, there was 
no such man in our navy, and that I could not hoax them in that 
way. 

They still continued me confined until a late hour in the after- 
noon: towards sundown they, without any farther application 
from me, and for what reason I know not, released me, and allow<> 
ed me to go aboard my vessel. We left the village mortified, and 
hissed at by the ruflfscuff of the place, went on board, got under 
weigh, and proceeded to St. Thomas. 

On the l£th November commodore Porter arrived at St. Thomas 
in the John Adams ; as soon as I came to anchor I visited the ves- 
sel, reported myself to him, and mentioned to him the circumstan- 
ces which led to my visit to Foxardo, and the treatment I had met 
with. The commodore informed me it was necessary I should 
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make out a written report; I stated to him it should have been 
prepared had 1 expected him so sood, and that he should have it* 
The commodore said, if circumstances justified mj going in the 
manner in which I went, that he would visit Foxardo, and obtain 
redress for the insult offered to me, and to the flag. I rekr.ed 
the commodore to Messrs. Cabot and Bailj, and to Mr. Fisrnis» 
both houses being commercial agents at that place. 

I went on shore, at the request of the commodore, to request 
Mr. Cabot to come on board, [Mr. Furnis was then on board, j 
and to procure a pilot to carry us to Foxardo. Mr. Cabot return- 
ed on board with me. The next morning I got under weigh with 
the Beagle, having the pilot on board, stood out of the harbour of 
St. Thomas to join the John Adams, then under weigh, delivered 
my written report to the commodore, and was directed by him to 
proceed ahead with the pilot for Foxardo. The wind, however, 
proved light, and we were compelled to lay too, off*and on, during 
the night. The next morning 1 was hailed from the Adams, and 
directed to proceed ahead as before. For reasons unknown to 
me, the commodore gave an order, and the vessels came to anchor 
about nine o'clock in the morning of the 13th, under the lee of 
Passage island. At midnight of the 13th, the Grampus, Beagle^ 
the bars;es, and boats of the Adams, with as many officers and men 
ascould conveniently be spared, got under weigh, and, about eight 
o'clock next morning, arrived in the harbour of Foxardo. The 
barges were manned and officered ; one barge was sent to attack 
a fort on an eminence mounting two guns ; the rest of the men 
landed on the beach. The Grampus was anchored off the bat- 
tery ; the Beagle, passing by the battery, anchored so as to cover 
the landing of the men. I was directed by commodore Porter, as 
he passed me, to follow him with as many men as I could conve- 
niently carry in my boat. Lieutenant Stribling, about the. time 
of our landing, was despatched to the town with a flag of truce, 
and a communication from commodore Porter to the authorities of 
the place. About fifteen minutes after our landing we were di- 
rected to fall into line and march up: we got there in, perhaps, 
about fifteen or twenty minutes from the time we started from the 
beach. On the out-skirts of the town, I mentioned to the com- 
modore that there were two guns on a causeway on the road to 
the village. He ordered some officers and men to spike them. 
After ariving at about forty or fifty rods from the village, we 
halted; a short time after, we discovered a white flag, which 
proved to be the flag of lieutenant Stribling, accompanied by the 
Alcalde, the captain of the Port, the interpreter, and a number of 
the citizens. 

Before they met commodore Porter, they professed their ig- 
norance of the object of his visit. The commodore stated to them 
that they ought to have ktiown the object of his visit from the tenor 
of his note; that he came there for the purpose of obtaining suita- 
ble redress, or an apology for the insult, that had been offered to 
the flag of the United States, in my person, [[pointing to me.] 

This seemed, at first, to create some considerable astonishment, 
on their part, that they should be accused of having treated me in 
any way improper. 



Digitized by VjOOQIC 



The commodore then asked the Alcalde, iaa very posltii^e man> 
ner, whether he had not imprisoned me? His answer was, that he 
had, after knowing m j character as an officer in the United States' 
navy ; but that he was not to blarney for that he had been comftlUd 
to 00 it by others. The commodore then told him, that, as he was 
the chief magistrate of the place, he had nothing to do with others; 
and that he should regard him as responsible for any acts of vio- 
lence that might have been committed on me; that there was no 
time for any altercation ; that the time had expired, within five or 
seven minutes, which he had allowed them ; that an apology was 
necessary ; such a one as should be dictated by him, a refusal of 
which would compel him to resort to arms, which should termi- 
nate in the final destruction of the village. An apology was made. 
It was that they had imprisoned me wrongfully ; that they were 
sorry for it, and'that, in future, they would respect the United States' 
naval officers, as their character deserved. After that, we were 
pressingly invited to come into the village, and strongly urged to 
take some refreshments. Commodore Porter did advance ; pass- 
ed by a six pounder, which was primed, and a man standing by 
with a lighted match, and a number of armed men that had ^ea 
collected. 

He then ordered us to return to the beach, without entering the 
heart of the village. The commodore informed me at the beach, 
that it was, at first, his intention -to have accepted the invitation, 
and entered the village with the men, but, apprehensive that some 
difficulties might arise, amongst the sailors and men, he thought 
it better to return, and have the refreshments brought down to the 
beach. The refreshments were brought down; we partook of 
them, proceeded to sea, and re-joined the John Adams. 

(Interrogated by the Judge Advocate,) 

Q. Was it the object of your visit to Foxardo to recover the 
property that had been stolen at St. Thomas, or to obtain the per- 
sons who had perpetrated the robbery, or both ? 

•3. The object of my visit was to obtain the property, and Uio 
pirates, as they were supposed to be, through the police, and 
through them only. 

. Q. Was the United States' flag flying on board the Beagle dur- 
ing the time that she lay in the harbour of Foxardo? 

•5. The flag was flying when we arrived, and was hoisted again 
at nine o'cIock on the following morning, as I presume ; such be- 
ing my orders, and such the regulations of the service. 

Q. VVas there any flag, ensign, or other distinction, displayed 
at the time of your landing? 

•5. None at the time of my landing ; but. as I stated before, I en- 
tered the harbour with my flag flying, and it was hoisted at nine. 
o'cl(»ck the next morning. 

Q. When you landed, do you suppoge that Uie Beagle was known 
on shore to bean American man-of-war? 

A. I feel perfectly satisfied that her character was known. 

Q. Were there many persons on the shore who saw you lan9 
from her? 
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•fl, ProbaUy fifteen or twenty. 

q. What was your object in landing without your unjlbrm ? 
A. To prevent.anj suspicion, on the part of tlie botfts^ the har- 
bour, of which there was a great number. 

' Q. Could not the flag of the vessel be seen as well from those 
boats, as from the village of Foxardo, and the character ^f the Bea- 
gle as well ascertained ? 

A. Yes ; but all merchant vessels carry the same flag that we did? 
1^. Had you, when you landed, any document of any descrip- 
tion to verify your claim to the character of an American oflicer ? 
If so, what was it ? 

4. We carried a letter from one of the most respectable mer- 
cantile houses in St. Thomas, to Mr. John Campus, a merchant in 
Foxardo P 

Q. Was that an open, or sealed letter ? 

A. It was a sealed letter ; but had been read to me before it was 
sealed. It was given me for the purpose of enabling me to go on 
chore in disguise. 

Q. Did you see Mr. Campus while on shore ? 
J. I met him at the entrance of the village, before seeing the 
captain of the Port, and the Alcalde. 
Q. When did you hand him the letter ? 
•4. The moment I arrived at the village. 
Q. Did he accompany you to the house of the captain of the 
Port, and the Alcalde ? 

ji. He was at the captain's of the Port, I think, and certainly 
At the Alcalde's, and read the letter to them both in my presence. 
Q. Do you know whether Mr. Campus |iad, or had not, at that 
time, in his possession, the goods of whichyou were in seal^h ? 

•fl. I do not know personally; I can only judge from the evi- 
dence that I brought home, and am fully under the impression 
that he was, at that time, in possession of the goods. 

Q. When you were interrupted on the beach, on your landing, 
do you suppose those who did it knew you to be an American 
joflicer ? 
A. Yes. 

Q. From what circumstance ? 

Ji. Because they had sent a boat alongside of me, and said they 
knew my character, and I had sent word to them before landing, 
of my character. 

Q, Did you inform the citizens, who interfered in your behalf on 
the beach, who you were, and what was the object of your visit ? 

«i9. I mentioned that I was an American oflicer, in command of 
tbe Beagle, and that I wished to report myself to the proper au- 
thorities. 

Q. Did you, in person, proceed to any of the stores in town to 
inquire after the goods you were in quest of? 

w9. I was in no store in- tb^ place, except Mr. Campus's store 
when I went to see him. I was in one* other, the store of the gen- 
tleman who had lent me his horse ; I was asked into his house, and 
passed into the store, but no further, and, with Mr. Bedford, pri- 
vately examined some of the goods, to see if they corresponded 
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^vith what had been taken. This was not done with a view of in- 
terfering with the authorities. 

Q. Did you see Mr. Campus after jou first left the office of the 
Alcalde ? 

d. Yes ; I found him there when I went to the Alcalde's, after 
being sent for; he was engaged in conversation with the rest, and 
appeared very much confused. 

Q. Did you appeal to him to verify your character, and what 
was his reply ? 

d. I appealed to him ; he replied, that he had stated my charac- 
ter ; urged Mr. Bedford and myself to go to another place to look 
for the goods, which I declined : he ottered us horses to go, and, I 
believe, that, if I had been disposed to go, they would have re- 
leased me. 

Q- During the period that elapsed between your first visit to 
Foxardo, and your seeing commodore Porter, at St. Thomas, had 
you made any report of the affair to him, or to the government? 

Jt, Nunc whatever. I expected him at St. Thomas, (where 1 waft 
directed to await his arrival,) though not so soon as he actually 
came. 

Q. Did you, during that period, consider that the flag of the 
United States had received an insult, which required atonement? 

Jl. Yes, I did. 

Q. Did Mr. Bedford, or any other person, accompany you to 
Foxardo on the second visit? and, if so, for what purpose? 

d. Mr. Bedford went down on the second visit, but did not 
land. The object was, that, if any discovery should be made, he 
might be there to identify the goods. 

Q. In-the conversation between commodore Porter, and the au- 
thorities, was any thing said on the subject of those goods, and 
what? 

d. I do not recollect that any thing was said on the subject. 

Q. What is the distance between the beach where you landed, 
and the village at Foxardo ? . 

ft^. About a mile and a half^ ^ 

Q. Had any complaint been made, or explanation asked, either 
by yourself, or commodore Porter, for the insult you had received, 
either of the authorities at Foxardo, or of the island, before your 
second visit ? 

•4. None by mvself, and none that I know of by the commodore. 

Q. (By capt. Kodgers ) What is the character of the inhabit- 
ants of hoxardo? Is it considered a place of refuge for pirates, 
and are not pirates openly protected there? 

Ji. Yes; I have heard so. 1 have understood that hundreds of 
thousands of dollars worth of property had been stolen at St. 
Thomas, and remnants, or parts of the goods, discovered there, 
and in the neighbourhood. 

Q. (By capt. Thompson.) Will you please to state to the court 
the particular instruction, under which you thought yourself au- 
thorized to land at Foxardo, in order to recover ihe property in 
question? . * 

.J. The instructions under which I acted were the general in- 
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structioDS from commodore Porter, of which I was furnished with 
a copy, as well as the other vessels in the squadron. 

Q. (By the same.) Do you know the house of Cabot, Bailey» ' 
and Co. to be accredited agents of the United States? 

Ji, I know them to be respected as such by the authorities at St* 
Thomas, and that they act as magistrates; ( mean that Mr. Cabot 
dot;8. 

[Cross examined by Commodore Porter.] 
(Questions to Lieutenant Piatt, by Commodore Porter.) 

Q. Had not the island of Porto Rico, and especially the district 
about Foxardo, been notorious, from common report, before, and 
at the time of your visit, as a rendezvous and refuge for such of 
the pirates as.were unable to keep the sea ; and who were gene- 
rally said to make that their retreat, with their plunder, after their 
marauding expeditions P 

Jl, Yes. 

Q. Were not these reports communicated to me, and did I not 
receive frequent and heavy complaints of the piratical character 
of Foxardo, and the country around ? 

d. Yes ; I was present at a conversation between commodore 
Porter, and respectable merchants at St. Thomas, after his arrival 
on the twelfth of November; they stated that protection was af- 
forded to pirates by the inhabitants of Foxardo; that they were 
generally believed to be concerned with the pirates. They refer- 
red him to respectable gentlemen on shore, who had letters from 
rejipectable people to that eflfect. 

Q. Were not the guns of the battery trained on the Grampus, 
as she lay abreast of the battery, before any order was given to 
land ? 

A. I do not know ; they were so trained before they left the 
Grampus. 

Q. Did the party who landed to spike the guns, make any at- 
tack, or ofter any violence to the persons at the battery, or use 
any force to dislodge them ? 

A. The party landed and took possession of the fort ; the Span- 
iards abandoned it before our men reached them. * 

Q. Was not the most perfect order preserved among our men 
on the march to Foxardo ? 

A. Yes. 
. Q. Was any violence or injury, of any kind, committed by any 
. of our men, upon the persons or property of any of the inhabit- 
ants? 

A. None whatever. 

. Q. Were not the grog shops, on the road from the harbour to 
the town, thrown <^en, and temptingly set out with drink, and 
without any protection ? 

A. They were ; liauor was brought out and offered to me as we 
were returning ; I did not see any thing of the sort as we went up. 

Q. Did you see or hear of any instance of the men's quitting 
their ranks to enter these shops, and had they anv other means of 
getting refreshment until tlieir return to the beacht^ 
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A. None whatever. 

Q. Were vou near us during my conference with the Alcalde, 
and did you liear distinctly what passed? 
A. Yes, I was along side of him. 

Q. Did I not exact, in addition to the apology for their ill treat- 
ment of you, a promise that aid and assistance should be furnished, 
and respect shewn to American officers, who might go to Foxar- 
do, in pursuit of pirates ; and did not the Alcaide promise such 
aid and respect, so far as lay in his power P 

A. Yes, that they should be respected and the Alcalde promised 
it. 

Q. Did not the Alcalde, on being asked by me, why he had put 
You iu confinement, say that he could not avoid it, that he had 
been compelled to do so by others ? 
A. Yes. 

Q. Did you not understand, from the said conversation and the 
excuses made by the Alcalde, that there was some mystery in the 
transaction ; and that the regular authorities of the place had 
been overawed, and forced from their duty, by the irregular in- 
terference of unauthorized persons? 

A. I drew that conclusion from the conversation that passed^ 
and the apology made. 

Q. Did you not ask the Alcalde, in my presence, if the goods 
had been recovered, and did he not answer in the negative ? 
A. [ do not recollect any thing of the kind. 
Q. Did you know, at the time you went to Foxardo, that Cam- 
pus had the ^oods, or did you get that information afterwards ? 
A. I received the information since. 

Q. Did you hear, from many of the persons on shore, after mr 
interview with the Alcalde, that they had been expecting me and 
preparing to resist me ? 

A. 1 understood from the interpreter that the visit was not un-^ 
pected to him, that he anticipated it. 

Q. Dhl not the Alcalde and the inhabitants, generally, appear 
to be perfectly satisfied with my proceedings, and did we not alt 
part in good fellowship and with mutual civilities? 
A. They d\&. 

Q. Did you hear any complaint from any of the inhabitants, of 
my landing, or of the treatment they received ? 
A. None whatever. 

Q. Upon your arrival at St. Thomas, after your confinement at 
Foxardo, what American officer did you find in command there, 
and did you report to him, either verbally or in writing; or did 
you give him any information of what had passed at Foxardo, and 
what advice or instructions did he give you ? 

A. Lieutenant Sloat came in, some days after. I informed him 
what had passed, but made no formal report to hira. He expressed 
an opinion, that it was no more than we had a right to expect 
from them, but gave no advice. 

Q. Did you make any formal report to me of those transactions 
immediately on my arriTal at St. Thomas ? 
A* I did as i have before stated. 
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Q. Did you afterwards carr j jour vessels to Ponce, Porto Rico^ 
or go there on other official business, by order of lieutenant Sloat? 
and how were you received and treated there by the public au- 
thorities and inhabitants ; was it not with marked distinction and 
respect? 

A. I went, not by orders of lieutenant Sloat, but of myself. I vi- 
sited Ponce some time after, in consequence of the accompanying 
letterfrom Mr. turrriss;* where 1 was received with the greatest 
ppssible attention and respect. I was invited to a public dinner, 
where there were about forty of the most respectable citizens : 
and it was known, that I was the same person, who hai^ vi<)ited 
Foxardo ; and I laiided in the same uniform, that I.had on at Fox- 
ardo. The particulars of my visit appear in a report made by me. 
to commodore Porter, dated February 10th, 1825. 

Q. Did they make any such remark as this, that they were de- 
termined to shew by their conduct towards you, that they were 
not pirates; and did you understand them as alluding to the af- 
fair of Foxardo ? 

A. No. I understood they were mortified at the treatment I 
had received at Fpxardo, and were determined to shew that they 
were a dHferent sort of people. 

Q. Did not some of the most respectable inhabitants of Foxar- 
do apologise for the conduct of the Alcalde towards you, by say-* 
ing he was, somehow, uirder the influence of the populace? 

A. Yes, the interpreter himself told me that the Alcalde was 
swayed by others ; and an Irish gentleman there took a very ac- 
tive part on the occasion. 

The court adjourned till ten o'clock on Monday morning. 

MONDAY, Juli/ nth. 

The court met pursuant to the adjournment of Saturday ; pre- 
sent all the members of the court, (excepting captain -Wadsworth,) 
the judge advocate and captain Porter. * 

A letter was read to the court from captain Wadsworth to the^ 
President, accompanied with a certificate from his attending phy- 
.sician, stating that he was too much indisposed to be able to at- 
tend the court-martial this day. , 

The court (the accused assenting,) took the same order on this 
occasion as on Saturday in consequence of the absence of captain 
Elliot. 

The minutes of the proceedings of Saturday were then read by 
the judge advocate. 

The examination of lieutenant Piatt was resumed, 

Q. (By the president of the court.) How far is it from Foi^- 
ardo to St. Johu^aud is the communication between the places 
frequent? 

A.. I understand the distance is about forty or fifty-five miles« 
and that the communication between the places is daily. 

Q. (By captain Porter.) Was it generally anticipated and un* 

f NoTc-oThis letter, of which we bftvs no copy, was deUverc4 to tbe jui^ 
advocate ; it is whoU/ltnmateriaL 
* 4 
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derstood by the officers of the navy oa the station, and by the 
persons at St. Thomas, who had heard of the treatment you had 
received at Foiardo, that I should proceed to the latter place; and 
get satisfaction foe their conduct ; and, that in doing so, I should 
land with an armed force and march to the town ? 
. A. It was hoped by the merchants and respectable citizens of 
the place, that such would be the case : and was wished for by 
the officers on the -station. 

Q. Did this general anticipation of my intended course, proceed 
from any communication from me to the officers or othei*s,of my 
intendeci operations, or merely from the general opinion of th« pro- 
prietv or necessity of the measure? 

A. From the opinion of the propriety and necessity of the mea- 
sure. 

Q. Was it the general opinion, arid your own, that the course 
which it was supposed I intended to pursue, was a necessary and 
effectual measure to repress piracy, and ensure respect and pro- 
tection to our officers and detachments, when landing in the dis- 
charge of their duty ? 

A. Yes ; it was thought to be necessary that sych a stand should 
be taken. Until it happened, no vessel dared leave the port with- 
out the protection of a man of war. 

Q. Was it the general opinion, and you own, from your experi- 
ence of the consequences of the operation at Foxardo, that it had 
made the most beneficial impression, and had produced effects of 
great practical utility in the accomplishment of the general ob- 
jects 01 our cruize,*— the suppression of piracy? 

A. It was decidedly my impression ; and the subsequent treat- 
ment 1 have received from the authorities in the Spanish West- 
Indiajslands, and their conduct since, has confirmed this impres- 
sion. I never before knew of any aid or assistance being furnished 
by the authorities of Porto Rico; it has been done since. 

Q. Had you not been ^^'izin^j a considerable time before your 
first visit to Foxardo, in the neighbourhood of that place and St. 
Thomas, in the Beagle? Was not the Beagle well known in those 
parts, atid was there not daily and hourly intercourse by means of 
small boats between St. Thomas and Foxardo ? 

A. Yes, 1 had been on the station a short time ; I had been 
cruizing in the neighbourhood of Foxardo, within sight of the east 
end of the island, before I went to St. Thomas, and there was a 
constant communication between Foxardo and St. Thomas. 

The examination of this witness being closed,— at the request of^ 
a member, who had a proposition to submit, the court was cleared. 

The proposition having been submitted, after deliberating upon 
the same, the court adopted the following resolution. 

It appearing to the court that what purports tti be the proceed- 
ing's of this court, and particularly the evidence given by the wit- 
nesses, who have heretofore been examined, have been published 
in a newspaper of this city ; and this course appearing highly ob- 
jectionable, and in particular, virtually annulling a special rule of 
all courts martial, that no witness previous to his examination 
shall be permitted to know what testimony has been given by any 
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other person ; — it is ordered bj the court, that no spectator, other 
than such persons^as may be particularly employed by captain 
Porter, and for his use, be permitted to take minutes of the pro- 
ceedings of the court. 

Whereupon the court was opened, and the foregoing proceedr 
ings announced. 

Robert RitchiE) a lieutenant in the navy of the United States, 
being duly sworn according to law, deposes and says, 

I landed in company with Mr. Piatt at Foxardoon the morning 
of the Srth of October. Mr. Bedford, a clerk of Messrs. Cabot 
aivd Railey, and the pilot, were in company. It was abtmt six or 
seven in the morning: we, met a number of men on the beach. 
One man, with a cutlass in his hand, but without any appearance 
of being an officer or soldier, addressed lieutenant Piatt, asked 
him for his register. Lieut^naiit Piatt replied, that he carried no 
register; told him what vessel it was — that it was the United 
States schooner Beagle. He inquired for the captain of the port, 
and was told he lived in Foxardo. One of the citizens ofTered to 
show us the way, and we started off. We saw the captain of the 
port on our arrival at the town, and told him our business. Mr. 
Piatt told him, that he had come on shore in citizens' dress — that 
he had brought with him a clerk of the house, whose goods had 
been stolen. The captain of the port asked lieutenant Piatt for 
his register; he replied that he carried none; he wi^s satisfied ap- 
parently. Lieutenant Piatt shewed him the letter he had for Mr. 
Campus : he sent a young man with us to shew us where Mr. Cam- 
pus resided. On our leaving him he appeared perfectly satisfied. 
After Mr. Campus had fead the letter, he oftered to render us all 
the service in our power; said it would be necessary for us to go 
over to the Alcalde's house, and he would forward our views. On 
our arrival there vwe found the captain of the port. Mr. Campus 
related to the Alcalde, what our object was ; he appeared per- 
fectly satisfied, and shook hands with us after an introduction* 
Mr. Campus then requested the Alcalde, and the captain of the 
port, to g<) into a private room, that he wished to spealc with them. 
The door was shut — we heard them in conversation. Lieutenant 
Piatt proposed to me to go over and get some breakfast, as they 
were busy. We had just finished our breakfast, when a negro 
came over with a sword in his hand, and told us the captain of the 
por-t wishe<l to see us. On our arrival at the Alcalde's house, the 
captain of the port came up to lieutenant Piatt, and demanded of 
him his register. He replied, 1 told you and I tell you again, my 
vessel carries no register. He appeared very angry, and said he 
would detain us, until he heard from St. Johns: lieutenant Piatt 
then attempted to l^ave them. The Alcalde took him by the arm 
and said he must consider hiipself a prisoner.' He asked him why 
he was detained as a prisoner ; the captain of the port replied, you 
are nothing but a pirate. I began to walk to and fro, and he or- 
dered me into the same room where lieutenant Piatt was ; and he 
said if we were not satisfied with that, he would order us to the 
king's house. Just at that moment, a gentleman camje up and ac- 
costed me by name, Ilis name is Craft; he is a planter in the 
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island. He asked roe what my difficulty was, and I told him. 
He turned round to the captain* of the port, told hitn who 1 was^ 
that he had seen me at St. Johns at the fuDerai of lieutenant 
Cocke, and he knew me to be an officer in the navy. The captain 
of the port appeared very angry, was walking about, and swearing 
in Spanish. Lieutenant Piatt asked him, if he would allow me or 
any centleihan present to go on board his vessel and get his com- 
mission— he said, no, he would send us to the oitv— ^t. Johns. 
The gentleman, who acted as interpreter, and hadi been the Al- 
calde before, offered himself to go ; he objected to that ; and al- 
lowed Mr. Bedford, fthe clerk of Mr. Gabot,^ and Mr. Campus, 
to go. They brought both our uniform coats ashore, and lieuten- 
ant Piatt's commission. The commission was read to him by the 
interpreter. He threw it nn the table, said it was a forgery, that 
there was no lieutenant commandant in it. The captain of th« 
port then became very abusive, walked about, and I could frequently 
near him talk of commodore Porter and the officers. I then at- 
tempted to come out of the door, and two negroes who stood there 
with cutlasses ordered me back. Some conversation took place 
between the captain of the port, the Alcalde and the interpreter, 
in the back part of the room, but 1 could not understand what was 
said. 

The interpreter then came forward, and asked lieutenant Piatt 
whether he had any thing to show that he was lieutenant com- 
mandant, for that the captain of the Port, as he said, w.a» so igno- 
rant, that he could not beat it into his head. He said he had his 
appointment from commodore Porter, which he could shew them, 
his orders to take command of the vessel. Mr. Campus, in the 
mean while, had brought horses there, and told lieutenant Piatt 
he might probably get the goods at a small town about twenty 
miles off, the name of which is Naguaba. * Liei^tenant Piatt de- 
clined going, and sent Mr. Bedford, and Mr. Campus, on tioard 
for all his papers. It was some time before they returned with the 
papers ; and we were kept in the mean time guarded in the room 
by the negroes. When they returned with the papers, lieutenant 
Piatt shewed the captain of the Port his orders. The captain of 
the Port did not appear satisfied with the papers, until the inter- 
preter and Mr. Craft told him they knew it to be commodore Por- 
ter's signature, that they had seen it before. At this time a num- 
ber of citizens had met in the room together ; a long consultation 
took place between the Alcalde, the captain of the Port, and the 
citizens. Mr. Craft, and the interpreter, who appeared very warm 
in our favour, told them the impropriety of their conduct in de- 
taining us. They at last agreed, about sun set, to let us return 
to our vessel. We proceeded towards the vessel, and, at the out- 
skirts of the town, we saw some blackguards, who laughed at us. 
We took no notice of them, but passed on, got on board the schoon- 
er about seven or eight o'clock, and made the best of our way to 
St. Thomas. 

W^e told the captain of the Port, while he had us detained, that 
commodore Porter was coming out, and we should acc^uaint him 
with our treatment. Neither tJie Alcalde, nor the captain of the 
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Port» had anj untform on ; I asked them whj they had uo uniform 
on ? they said it was none of my business. ^ 

On the rooming of the fourteenth November we arrived in the 
harbour of Foxardo, under the command of commodore Porter* 
Standing in, the commodore hailed lieutenant Piatt, and told him 
to stand in, and cover, with his schooner, the landing of the troops. 
We did so, and had every thing clear for action. After the men 
from the Grampus, and the boats had landed, the commodore, in 
passing by, ordered lieutenant Piatt to come on shore. I lauded 
with Mr. Piatt; the troops were then ordered to march. Before 
we got on shore, lieutenant Crabb had marched with the mariuefs, 
and Mr. Stribiing had gone with the flag. Mr. Pendergrast, and 
the party who had spriked the guns on the hill, just joined us. We 
all marcned off) leaving Mr. Barton, with a party of marines, to 
guard the boats. On our passing two guns, about a quarter of a 
mile from the beach, the commodore directed Mr. Pendergrast to 
spike them, which was done. On our arrival near the town, I ob- 
served lieutenant Crabb, with the marines, stationed about four 
or five hundred yards from a field piece, at the entrance of the 
town. The commodore then ordered the men to halt, about one 
hundred yards from Mr. Crabb. After we had been there ten or 
fifteen minutes, I observed Mr. Stribiing, with the flag, coming 
down, with the Alcalde and the captain of the Port. When they 
arrived, the commodore requested all the officers to assemble to- 
gether under a tree. The commodore told the Alcalde t|ie object 
of his visit; that he must make an apology to lieutenant Piatt for 
his treatment, satisfactory to the officers round. He did apolo- 
gize. The commodore told him, that should any officer hereafter 
land there, he must treat him with every respect that was due tu 
him. The commodore then shook hands with both of them ; they 
gave him an invitation to go into the town. The commodore ask- 
ed if there were any refreshments, he 'wished some for his n>en. 
I pointed out a man with whom we had breakfasted, who said he 
would furnish liquor. The commodore walked into the edge of 
the town with the Alcalde and the captain of the Port He then 
wished them good by, and said he should march his men down to 
the beach, where they could get refreshments. I believe I was 
the last man out of the town. Mr. Campus came up, and asked 
me if I would carry a letter from him to Mr. Bergeest, at St. 
Thomas. I said yes, provided it would not detain me. I asked 
him if he had heard any thing of the stolen goods; he said he had 
not, though he had made every inquiry. He went for the letter, 
but not returning soon enough, I proceeded to the beach. On my 
return I found the houses that had been deserted, as we went up, 
had their inhabitants in them ; they took oft* their hats to me as I 
passed, and gave me some water to drink. J got down just as 
the men did with the liquor; it was paid for, and we went off. 
Several persons on the beach, on our return, offered us cocoa nuts. 

(Interrogated by the Judge Advocate.) 
Q. When you arrived on the first occasion, in the harbour of 
Foxardo, and while you remained there; were your colors flying 
on board the Beagle ? 
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•^. When wc arrived it was just at sun set; the colors were 
then fljing, and, as we landed, Mr. Piatt ordered them to be 
. hoisted at nine o'clock. 

Q. Do you think that when you landed the character of the 
▼essel was known to the people on shore?. 

•J. I think so; for a man who had come oft' to us, had, by this 
time, landed ; and, I presume, had acquainted them wkh our char- 
acter. 

Q. Was there any interruption offered to you on the beach when 
you landed ? 

Ji, Only by the man that I before mentioned ; who had a sword 
in his hand, and his head tied up. 

Q* Was your character announced to the people on the beach? 

^. Yes. 
. Q. Was it known to all with whom you spoke, that youVere 
American oihcers? 

A. Yes, ' 

Q. What was the object in landing without your uniforms? 

Ji. We thought it would increase our prospect of success, if it 
was not known who we were. 

Q. Why then did you announce who you M'ere ? 

Ji, We announced it to the authorities as we had iiitended, and 
to the man on the beach ; we knew we could get up to the town 
before him. 

Q. Did lieutenant Piatt, and yourself, examine any of the goods 
in any of the retail stores in the town, or make any inquiries there 
as to the goods ? 

A, No ; we had asked permission of the Alcalde to do so, and 
it was refused us. 

Q. Did either of you ojo into any of the stores? 

A, No; the man who kept the public house had a store, but we 
did not go in ; and we just entered Mr. Campus's, but did not ex- 
• amine any of the goods. 

Q. What was the treatment you received from the inhabitants 
of Foxardo, besides the Alcalde and the captain of the Port? 

A. We received from four or five gentlenien there very kind 
treatment, but from the lower classes our treatment was rou«»h. 

Q. Did those who were rough in their behaviour, appear to know, 
who you were ? 

A. I do not know. Mr. Craft mentioned to persons in the house 
of the Alcalde, and round the' door, vvho we were. 

Q. Did they carry you, or order you to the jail ? 

A, They ordered me, and the Afcalde took Mr. Piatt and led 
him into a room in his house ; and they also spoke of sending us 
to the king's house. The room, in which we were kept, was oc- 
cupied as a stable ; ^he front room was occupied by the Alcalde as 
his office. On reflection, I recollect that Mr. PLitt, accompanied 
by the two negroes, was ordered to the juil, which was about fifty 
yards from the Alcalde's house. 1 did not accompany him ; he 
was absent only a few moments. 

Q. Did you, at the time, attribute the conduct of the captain of 
the Port, and the Alcalde, to their ignorance of your characters; 
or to a wish to insult the Auicrican flag, in your persons? 



Digitized by VjOOQ IC 



31 

jf • I thoueht, at the time, thej wished to insult us : I afterwards 
understood that thej were bribed by Mi*. Campus to do it. I had 
no idea they were ignorant of our character. 

Q. Wheayou were released, were you ordered to go on board 
your vessel with any insulting language ? 

%4. Not by any body else than thol^e I have spoken of at the out- 
skirts of the town. At leaving the chptain of the Port, I told him 
the commodore would pay him a visit shortly ; he shook his cane 
at me, and said something in Spanish, which i thought from his 
manner was abuse. 

Q. When the Grampus and Beagle entered, and anchored In 
the harbour of Foxardo, we^c their colors flying, and were they 
prepared for action ? 

d. Yes; the eommodore's broad pendant was ^ying on board 
the Grampus ; the flags were flying on board the Beagle, and the 
boats, and all were ready for action. 

Q. Where did the Grampus anchor? 

•^. The Grampus anchored abreast of the battery on the hill. 

Q. Did you see any preparations making in that battery to fire 
on you, and how soon after anchoring? 

•I. As we were standing in I saw a number of men standing ia 
the battery on the hill, a company to each gun, and 1 thought they 
were preparing for action. 

(Cross examined^ on the part of the accused.) 

Q. Did you not find, on your first visit at Foxardo, some per- 
son or persons, in search of property stolen from other islands 
besides St. Thomas? 

JL Yes. 

Q. Had you any doubt, at the time of your detention at Foxar- 
do, that they all perfectly knew the real character of yourselves 
and v«».ssel ? 

^. I had no doubt of it. 

Q. From information since obtained, what do you believe td 
have been the real object of the persons who caused your deten- 
tion ? 

^. I thought at the time the object was to insult us: I have received 
information which has induced me to believe that Mr. Campus, at 
that lime, had the goods in his possession, and that he had bribed 
the Alcalde, and the captain of the Fort, to act towards us as they 
did. 

Q. Before my visit to Foxardo, and at the time I proceeded 
from St. Thomas, on the expedition to Foxardo, was that place» 
and the district around, notorious as the haunt and refuge of pi- 
rates ? 

A' Yes; I have understood, from good authority, that they plun- 
dered, not only on the high seas, but on the shore. 

Q. Was the general opinion of the oflScers, and of other persons 
interested in the suppression of piracy, decidedly in favour 4>f my 
expedition to Foxardo: and was it not generally anticipAtedi and 
thought proper, after the insult to lieutenant Piatt ? 

J. Yes. 
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Q. Were the practical effect and conseqaences, of my oocra- 
tions at Foxardo, fouad to be hi^hlj beneficial and nseful ;*and was 
the measure applauded^ even in Spanish towns, and Porto Rico 
itself? 

«f . Yes ; particularly at Ponce, and Aguadilla, where I after- 
wards was. 

Horatio N. Crabb, a lieutenant in the marine corps of the 
United States^ being duly sworn according to law, deposes and 
says— 

1 was on board the John Adams as commanding officer of the 
guard. On our arrival at St. Thomas, we heard of an outrage that 
had been committed, by the authorities at Foxardo, upon the per- 
sons of lieutenants Piatt and Ritchie. We proceeded from St. 
Thoma&, for the purpose, as i understood, of obtaining satisfaction 
for the insult. The schooners Grampus and Beagle were in com- 
pany, and we anchored with the ship off Passage island. The boats 
of the ship, and the men to lie taken from her, were got in readi- 
ness for service. We left the Adams about sun set on the even* 
ing of the 13th of November, proceeded on board the schooners^ 
and, on the morning of the 14th, between seven and eight o'clock, 
anchored in the harbour of Foxardo. The first boat that left the 
Grampus was under charge of lieutenant Pendergrast, accompa* 
nied by lieutenant Barton, of the marine corps, with the marines 
of the Grampus, thirteen or fourteen in number. I do not know 
the orders that Mr. Pendergrast received ; 1 saw him take posses- 
sion of the battery, before the rest of the boats had landed, with- 
out any opposition. About nine o'clock all the men had landed ; 
we were formed in line on the beach. I received a message from 
commodore Porter, stating that he wished to see me. I repaired 
to the place where he was standing, and received orders from him 
to form my guard — look for the road to the town — -proceed, and 
take up a favourable pi»sition to cover the advance of the main bo- 
dy. I found the road without difficulty, marched my guard off, 
consisting of two sergeants, two corporals, and twenty privates. 
I had also with me from the ship, a boy, who is the marine drum* 
mer; a master-at-arms of the John Adams, and a drummer from 
the Grampus ; the whole, including myself, amounting to twenty- 
eight persons. At the distance of about half a mile from the beachi 
there weVe two long nine-pounders mounted on a platforrti, in the 
middle of the road. I halted the men to examine whether they 
were charged or not; and found they were not : I, at the same time, 
took off the aprons, and threw them on the ground, after which 
I continued my march towards the town. When about half way 
between the beach and the town, I observed a small number of per- 
sons following me with a white flag. Nut conceiving that I was 
under the necessity of waiting for them, until I discovered lieu- 
tenant Stribling to be one of the persons accompanying the flag, 
I proceeded on the road. At this time I was within sight of the 
town, approaching a position where [ had contemplated halting 
to await his arrival. 1 halted upon that ground until he came up; 
and, in reply to aome observations from him, I told him I would 
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escort him into the place. He replied, very well. I suffered him 
to get in advance of me twenty or thirty yards, when 1 put the 
men in motion, and followed him at a sluw pace. I observed some 
Tnovements among the Spaniards, which 1 thought indicated hos* 
tility on their part. When lieutenant Stribling came up with 
me, there was a white flag held by the Spaniards at the entrance 
of the town. They came out to meet him. I was at the time 
marching on slowly in his rear; when the flags met, I saw three 
or four Spaniards kneel, and present their muskets. I had deter- 
mined to push on at quick step, and render him assistance, if it 
was necessary. I, however, received a message from him request- 
ing me to halt, until his return from the town. At this time, 1 was 
from 150 to 300 yards of the town. Comm. Porter arrived, short- 
ly after Ueutenarit Stribling left me to go into the town, and halt- 
ed some distance in the rear of the marines. He came up to the 
ground I occupied, and directed me to place my men in a position 
to face the Spaniards, which I did. 

The court, not being able to complete the exaniination of lieu- 
tenant Cra.bb, adjourned till to-morrow, at ten o'clock. 

TUESDAY, July 12. 

The court met, pursuant \.<i the adjournment of yesterday, pre- 
sent, all the members of the court, (except captain Wadsworth, 
who still continues too much indisposed to attend,) the judge ad- 
vocate, and captain Porter. 

The minutes of the proceedings of yesterday were read. The 
examination of lieutenant Crabb was resumed as follows : 

A short time after, lieutenant Stribling was observed returning, 
accompanied by the Alcalde, and some other persons from the 
place. I was directed bj commodore Porter to occupy a position 
on both sides of the road, and to sulfer none to pass, excepting those 
who were in immediate attendance on the flag. Those instruc- 
tions were obeyed. The commodore returned to where the offi- 
cers were assembled, and there received the Alcalde. I do not 
know what occurred there, being at too great a distance to hear 
what was said : after a short conversation between the commodore 
and the Alcalde, I observed them approaching me. The commo- 
dore, as he passed, directed me to follow him with the marines to 
the town; stating, at the time, that he had received an invitation 
for himself, his officers, and men, to partake of some refreshments 
after their march. We entered the out-skirts of the place. I then 
had an opportunity of seeing the number of Spaniards drawn up, 
which amounted to about three times the number of the marine 
guard. They appeared to be militia, and with muskets. There 
was also another party on horseback, armed with swords, and a 
small number with a field piece, which I presumed to be a six- 
pounder. After some conversation between the commodore and 
the Alcalde, the former stated, that if refreshments were sent to 
the beach, they should be paid for ; at the same time stating to tiie» 
that he did not wish t(» bring all the men into the place, as he was 
afraid some excesses might be committed, which would put an end 
5 
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to the peaceable settlement of the business. Commodore Porter 
then parte(> with the Alcalde, as 1 thought, upon friendly terms, 
left the place accompanied bj his officers, and relumed to the 
beach. I omitted to mention, that when I first received mj in- 
structions from commodore Porter, i had particular orders^ not to 
suffer mj men to commit anj outrages upon the property of the 
inhabitants along the road ; nor to commit anj acts of hostility my- 
self, unless i met with resistance. On our return to the beacn, 
I brought the rear with the marines ; we received the refreshments, 
after which we embarked and went on board the schooners, and 
proceeded to the John Adams. 

A number of the. inhabitants accompanied us to the beach : the 
persons who brought the refreshments refused to receive payment 
lor them. 

Lieutenant Ritchie produced again— 

({. (By capt. Porter.) Did Mr. Campos give any reason for ad- 
vising liei^tenant Piatt, and you, to go to Naguaba, in search of the 
goods ; such, as its being a noted piratical e^^tablishment, &c. ? 

•d. He said it had been noted as a place of deposite for stolen 

Eds, and that he had once before found goods there which had 
n stolen. 

€(, (By the same.) Are you acquainted vrith the situation of 
Naguaba, and Boca del Inferno, on the coast of Porto Rico ; and 
how far are they respectively from Foxardo and Ponce ? 

•d. Naguaba is about twenty miles from Foxardo, and Boca del 
Inferno about fifteen miles from Ponce, between Naguaba and 
Ponce. 

* Q. (By the same.) Were those places [Boca del Inferno, and 
Naguaba,'] also notorious as piratical haunts ? 

•I. Both. 

Thomas B. Barton, a lieutenant in the marine corps of the 
United States, being sworn according to law, deposes apd says— - 

I was on b^wrd the Grampus, as passenger, for Thompson's 
island. On the 14th of November last, about eight o'dvek in the 
morning, the Grampus, and Beagle, with the boats of the Adams, 
entered the harbour of Foxardo. The Grampus came to anchor 
opposite a two gun battery, at which time I could plainly perceive 
fifteen or twenty persons in the battery, loading the guns, and 
training them towards the Grampus. 1 immediately afterwards 
received orders to proceed in the launch with lieutenant Pender- 
grast, first of the Grampus, with fourteen marines, the guard of 
the Grampus. Lieutenant Pendergrast received orders from com- 
modore Porter to proceed in the direction of the two gun battery, 
with as little hazard as possible, and take the fort, spike the guns, 
and destroy the ammunition. We pulled off from the Grampus 
about half past eight or nine o'clock. 

The people in the fort were, at this time, endeavouring to get 
the guns of the fort to bear upon the launch. The course of the 
boat was altered, which prevented them from bringing the guns 
to bear upon us. They motioned with their hands for us not to 
proceed. We succeeded in reaching the rear of the fort, and land- 
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ed ; and then in readiing the fort, situated about ei||hty feet aboTt 
the level of the ocean. Just at the edge of the fort we saw about 
three or four Spaniards, the rest had ruo. Weiinmediatelj spiked 
the guuS) and destroyed the ammunition, consisting of one round 
shot, one chai|;e of powder, and a canister of small grape, musket 
balls, and spikes. One sun was charged, the other about half load* 
ed; it had powder ana ball, but the canister was not in it: both 
of them primed, and each having a lighted match alopgaide. 

Agreeably to our orders, we immediately proceeded down ta 
the beach ; followed the motions of commodore Porter, who' had 
iirst landed with the troops and sailors on the beach, near the road 
leading to the town of Foxardo. On our arrival on the beach, com- 
modore Porter ordered me to remain in the rear to protect the 
boats at the landing ; I had from twenty to twenty-five men, in* 
eluding marines and Siiiiora. I was particularly ordered not to 
suffer a single person under my command to commit depredations 
on persons or property. The troops under the commodore, a short 
time after, marched off on the road leading to the town of Foxar- 
do. After an absence of about from two to four hours, the main 
body returned ; after receiving some refreshments on the beach, 
we were ordered to re-embark for the Grampus and Beagle.-* 
Whilst on our way to the vessels, I could discover eight or ten men 
in the fort endeavouring to draw the spikes out of the gulis, but 
they could not succeed. We got on board, and proceeded imme* 
diately out of the harbour. 

(Interrogated hy the Judge Mvocate.) 

Q. At what time was lieutenant btribling despatched with the 
flag of truce ? 

d. I do not know. I believe that when we landed on the beach, 
both he and lieutenant Crabb were on their way towards the town. 

!{. Were the Spaniards whom you saw in the battery armed ? 

A. They had no small arms, I believe. 

Elnathan JunsoN, a surgeon in the navy of the United Staites^ 
being duly sworn according to law» deposes and says— • 

Q. [By capt. Porter.]) Do you recollect a conversation, between 
Mr. Piatt and myself, when we first landed at the harbour of Fox- 
ardo, respecting the omission of Mr« Piatt to bring Mr. Bedford 
on shore, and my reply to his apology for the omission, that we 
must first inquire for the goods, and, if found, we might send for 
Mr. Bedford to identify them ^ or any thing to that e&cti 

Jl. I recollect a conversation to that effect. 
Lieutenant Platt again called-*- . 

Q» [By capt« Porter .3 Have you any recollection of asking the 
interpreter, in the presence of the Alcalde, and myself, whether 
the goods, you first canke in search of, bad been founds and what 
was his answer? 

•tf . I recollect perfectly well of asking the question^ It was af« 
ter the commodore had been invited up to the village. He told 
me he was not aware of any discovery naving been made« I was* 
at the time, in company with the commodore, within his hearlpg* 

The court adjourned till ten o'clock to*inorrow momiiig* 
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WEDNESDAY, July 13. 

The court met, pursuant to the adjournment of yesterday; pre- 
sent, all the members of the court, the judge advocate, and cap- 
tain Porter. 

The proceedings of yesterday were read. The judge advocate 
then read, and submitted to the coust, the following documents : 

Instructioi^ from the Secretafry of the Navy, to commodore Por- 
ter, dated February the 1st, 1823. 

Commodore Porter's letter to the Secretary of the Navy, dated 
November) 5, 1824. 

Lieutenant Piatt's letter to commodore Porter, dated Novem- 
ber 1 1, 1824. 

Stephen Cabot's letter to commodore Porter, dated November 
12, 1824. 

Burgeest and Whonn's letter to commodore Porter, dated No- 
l^ember 11, 1824. 

The judge advocate stated, that he had no further evidence 
to lay before the court, in support of the first charge, and 
specification under it. Whereupon, the counsel of commodore 
Porter submitted to the court his exceptions to the second charge, 
and it^ specifications, as follows: 

"The counsel of commodore Porter suggests, that the second 
charge, and what purports to be the five specifications of the facts 
and circumstances, intended to be proved in support of such charge^ 
are altogether insufficient to put the accused to answer, or to give 
this court jurisdiction to try any matter therein alleged. 

The following objections to the same, are deemed unanswera- 
ble, and fatal : 

1. The principal charge itself describes no offence, wfthin the 
terms of any of. the naval articles of war, by which all the milita- 
ry crimes and punishments, affecting officers of the navy, are enu- 
merated, and defined: and is altO£;ether vague and uncertain, as 
to the nature and degree of the offence intended to be charged. 

2. The specifications are not conceived in terms, any more ap*' 
propriate or precise, to constitute any offence known to the naval 
code established by such articles. 

3. Even if any such offence could be inferred, either substan- 
tively from the charge itself, or from the charge and specifications, • 
collectively, still the specifications are altogether vague, indefi- 
nite, and uncertain, as to the facts, circumstances, and criminal 
intents, to be adduced and proved in support of the principal 
charge. 

4. The specifications do not follow and support, but are a de- 
parture from the gravaven of the principal charge : and (if con- 
ceived in terms, tending to any sensible and legal conclusion,) 
constitute separate and distinct charg:es, not necessarily compre- 
hended in ihe tern^s of the principal charge. 

•If the learned judge advocate should conceive that this charge, 
and the several specifications of the same, are susceptible of being 
justified and supported, the counsel of commodore Porter woula 
very respectfully ask for an opportunity to corroborate his objec- 
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lions, bj authority ; and to reply to any reasons that may be ad- 
^anced» on the part of the prosecution^ in answer to such objec- 
tions. 

July 13, 1825." 

After mature deliberation, the court determined it would re- 
ceive any communication from the counsel of captain Porter, in 
support of the exceptions which he had taken to the second charge^ 
and the specifications thereof. But, that all such communications 
must be submitted in writing: the court also wishes that the same 
be presented with as little delay as possible 'y and, after receiving 
them, the court will proceed to deliberate upon the same. 

The court being opened, the foregoing resolution of the court 
was announced to the accused. 

The counsel for the accused then applied for time till to-mor- 
row morning. Whereupon the court adjourned till to-morrow 
morning at ten o'clock. 

THURSDAY, July 14. 

The court met, pursuant to the adjournment of yesterday; pre- 
lent, all tlie members of the court, the judge advocate, and cap- 
tain Porter. 

The minutes of the proceedings of yesterday were read. Gap- 
tain Porter handed to the court a letter from Mr. Jones, his coun- 
sel, stating that a severe indisposition would prevent him from at- 
tending before the court to-day. Captain Porter requested the 
further indulgence of the court' till to-morrow. Whereupon the 
court adjourned till to-morrow morning at ten o'clock. 

FRIDAY, July 15. 

The court met, pursuant to the adjournment of yesterday; pre- 
sent, all the members of the court, the judge advocate, and captain 
Porter. 
. The minutes of the proceedings of yesterday were read. 

The counsel of captain Porter then proceeded to lay before the. 
court the objections to the second charge, and the specifications 
thereof; which, he stated, had been drawn up with great haste^ 
and while labouring under great indisposition ; and would re- 
quire to tfe fairly transcribed, before the paper could be annexed 
to the record. This he promised to have done, and to transmit 
the paper to the judge advocate. 

The court was cleared, and having come to the resolution that 
it could not act upon the paper read by the counsel, until it was 
laid before the court, it would take no order on the subject until 
that was done. 

Whereupon the court was opened, and adjourned till twelve 
o'clock to-movro,w. , 
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SATURDAY, July 16. 

The court met, pursuant to the adjournment of yesterday; and, 
at four o'clock, the counsel for captain Porter presented the paper 
which contained the objections read yesterday ; and the court ad- 
journed till ten o'clock on Monday morning. 

MONDAY, July 18. 

Tlie court met pursuant to the adjournment of Saturday; pre- 
sent all the members, the jud]^ advocate and captain Forter. The 
minutes of the proceedings of Saturday were read. The paper 
submitted to the court on Saturday, was read by the counsel for 
captain Porter ; and annexed to the record. After hearing the 
same, the court was cleared, and it was determined that the court 
would receive the remarks, which the jud^e advocate had been 
rt^quested to prepare, with open doors, and would then proceed 
to iieliberate upon the questions that had been raised. 

The court being opened and the foregoing resolution announced^ 
the judge advocate proceeded to read his reply to the objecUons 
that had been urged on behalf of the accused, which was annexed 
to the record/ Whereup«)n, the court was cleared, and after 
some tiiue spent in deliberation, the court was opened and the 
following resolution announced. 

'* The counsel for captain Porter, after pleading generally not 
guilty, under protest, and reserving: a right, at any future stage of 
the trial, to take exceptions to the u)rm and validity of the chaig- 
es and specifications, or any of them ; has now excepted to the 2d 
charge and the specifications thereof; insisting that the same are 
defective in form, and that the facts, therein set forth, do nat 
constitute any military offence, of which a court-martial can take 
cognizance. It being a matter of doubt, among some of the mem- 
bers of the court, and of the judge advocate» whether a decision 
npon this question would necessarily involve a final decision of 
the case; and preclude the accused from proceeding, under the 
plea of not guilty, to offer any evidence in the case; and should 
tlie court decide that it can take cognizance of the charge, &c. it 
being highly desirable that the whole case should he fully inves- 
tigated ; — the court is desirous of obtaining the opinion of the at- 
torney general upon the following questions: 1st, whether the 
second charge and the specifications thereof,' are drawn up with 
sufficient precision, and in legal ft)rm ; and whether the facts there- 
in set forth, do allege off*ences cognizable before a court martial ? 
£d, whether the decision of the court upon the exceptions taken, 
necessarily preclude the court Irom calling upon the accused, to 
plead absolutely to the said charge and specifications, and pro- 
ceeding to trial thereon ; or whether such decision will be final, 
notwithstanding a waiver by the judge advocate of such conse- 
quence? — and that the same be transmitted to the Secretary of 

♦ NoTi. — ^The rpspective arguments, in support of, and in answer to, these 
lobjections, are placed immediately preceding commodore Porter's general de* 
fence ; in order to give a connected view of the whole subject. 
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th^ Navy» with a request that he submit the 'name to the attorney- 
general of the Uniteu States, for his opioion thereon. 

" Coromoclore Porter, having heard the order of the court, re- 
ferring certain c[uestionsto the attorney -general, would renew the 
application, suggested the other day by ni^ counsel, to reply, in 
writing, to the answer of the judge advocate to his objections, 
against the second charge and the specifications of the same ; if 
the questions are to be submitted to the attorney-general accom- 
panied by the arguments that have been submitt^ to this court, 
on both sides of the question." 

The court was cleared to deliberate upon the application, and 
after some time, the court was opened, and captain Porter was 
informed that the court had decided not to receive any rejoinder. 

The court thereupon adjourned till two o'clock to-moriow. 

TUESDAY, July 19. 

The court met pursuant to the adjournment of yesterday ; pre> 
sent all the members of the court, the Judge advocate and cap- 
tain Porter. The proceedings of yesterday were read. The judge 
advocate stated to the cour^ that he had communicated to the 
Secretary of the Navy the resolution of the court on yesterday, 
with the questions annexed to the same, and that he had just re- 
ceived from the Secretary of the Navy, certain documents, which 
were read, annexed to the record and marked. * 

After reading the same, captain Porter stated to the court, that, 
with a view t»f preye'nting any unnecessary trouble or diJQ&culties, 
he would withdraw the exceptions, that had been urged on hi^ be- 
half to the 2d charge and specifications ; which, with the permis- 
sion of the court, should be done tomorrow in writings and that 
he would then state the considerations by which he was guided. 
To this proposition the court acceded. Whereupon, the court ad- 
journed till ten o'clock to-morrow morning. 

WEDNESDAY, Jw/y20. 

The court met pursuant to the adjournment of yesterday ; pre- 
sent all the members of the court, the judge advocate and captain 
Porter. The proceedings of yesterday were read. 

Captain Porter stated to the court, that he, being very much 
indisposed, would ask permission of the court, to read by his coun- 
sel, the paper to which he had referred yesterday ; to this the 
court acceded : and Mr. Jones, the counsel for captain Porter, 
commenced reading the same. While proceeding to read it, the 

♦ Note. — ^These doewTierUs consisted of a communication from the Secre- 
tary of the Navy, ^ving the result of the application to the attorney-g^enenj. 
That officer declined ttie gpiving of any opinion on the question ; in as much 
as the law by which the duties of liis office were prescribed, made it his duty 
"to ^ve his advice and opinion upon questions of law, when required by the 
Pceaidtnt oftlie United States, or when requested by the Heads of the Depart- 
nients, touching any matters that may concern their departments :" and he 
did not consider any question, judicially arising before a court-martial, as em- 
braced in these terms. We regret that it is not in our power to give the attor<- 
ney-genend's reasons, in his own language. 
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|.ud^ advocate stated that he considered a part of the paper as ob- 
lectionable, in as much as it was a comment upon the reply read, 
by him, to the exceptions which had been taken to the charge and 
specifications ; and to which the court had already announced its 
determination to receive no rejoinder. Whereupon the court was 
cleared to deliberate upon the question, and after maturely ex- 
amining and considering the paper submitted, the court is of 
opinion, that all that part of the same commencing on the second 
page, with the words, "I beg leave further to state," and termi- 
nating at the bottom of the fourth page ; and the passage com- 
mencing on the firth page, with the words, '• whether it may here- 
after," and terminating at the end of the first paragraph on the 
sixth page, is objectionable, on the ground stated ; and as not per- 
tinent to any matter or question now before the court for its con- 
sideration; and consequently cannot be received. Whereupon 
the cou.rt was opened, and the foregoing proceedings read by the 
judge advocate. The counsel for captain Porter then proceeded 
to read to the court, the paper, as received by the court. 

Here follows the paper, precisely as it was originally produced, 
and in part read. The passages objected to by the judge advo- 
cate, and deemed inadmissible by the court, are the two in- 
cluded within brackets : 

Mr. President, 

Since the course, which has been taken with the exceptions, 
of my counsel to the terms of the 2d charge and its specifications, 
is likely to produce delay ; and, instead of simplifying, as was in- 
tended, rather to perplex. and embarrass the procedure of the 
court; I have determined to withdraw these exceptions, in so far 
as they present any prg^minar^ question to be discussed and de- 
cided, upon the face of the charge and specications themselves ; 
independent of any examination into the evidence, to be adduced 
in support of them. 

I have decided on this course, with the less hesitation, in con- 
,sideration of being distinctly advised, by my counsel, that all these 
exceptions are equally available, under the general issue of 
** not guilty," as in any other form : unless, that which turns upon 
the defect of sufficient minuteness and precision in the specifica- 
tions of time, place, manner and circumstances of the acts imput- 
ed to me, may be an exception. ' Tis not that the latter objection, 
or the rule, which it supposes to have been violated, is, by any 
means, to be regarded as frivolous or captious; or as unessential 
to the great principles of substantial justice, by which the salutary 
forms of procedure, in such cases, have been prescribed. On the 
contrary, I am made experimentally sensible, in this very in- 
stance, of the value of the rule, and of the practical mischief and 
injustice resulting from the palpable breach of it, apparent on the 
face ot my pending accusation : for I solemnly declare that, after 
the minutest recollection and the most mature reflection, upon all 
the passages of my professional life, which, by any possibility, may 
be the subject of this complaint, and after all that has been saia 
in the receat discussion, I remain, at this moment, utterly per*^ 
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pleKed, puxzledt even to conjecture, what are the particular Ikcts 
and circumstances of my imputed guilt, that are pointed at^und 
intended to be adduced against me, under several of the most im* 
portant of these five specifications: and that, as to the rest, (witii 
one single excepti6n,y I am unable to do more than to form> 
probable though vague conjectured Yet, so long as I am assured 
that I am not to be entrapped, bj taking issue upon the charge^ 
to be held to a conclusive admission of its validitj, or of the legal 
sufficiency of the facts to be given in evidence under ij, as ac- 
scribing or ronstituting a^y offence, for which I am amenable to 
martial law, I most be content to forego (if such be the necessary 
consequence of pleading to issue) every advantage from the defect 
of reasonable certainty and minuteness, in the specifications ; and 
to encounter every disadvantage of ignorance, from the want of 
fair and regular notice of the circumstances wherein my offence 
i9«upposed to^ci^n^ist. 

[I beg leave, further, to state, that there are not wanting addi- 
tional reasons to determine roe to this course, of abandoning the 
preliminary stand, taken by my counsel against the charge and 
specifications in question. I have listened attentively to the long 
and elaborate essay of the judge advocate, professing to be a vin* 
dication of the charge and specifications, against the objections of 
my counsel : in which it was to be expected, if he deemed the ob- 
jections susceptible of a satisfactory answer, that he would have , 
met the argument, upon principle ; and, without sparing any de- 
fect of conclusiveness or pertinency, which could be deteoted, in 
the reasons or authorities advanced by my counsel, that he would 
have fully and freely expounded what he conceived to be the ge- 
nuine rule of law, applicable to the case. But he has thought pro- 
per to depart from t-his simple and direct course, in order to in- 
troduce certain collateral topics, and to advert to certain extrane- 
ous circumstances, which, if ever so correctly cited and candidly 
commented on, bad no j^^ble connection with the argument/by 
which the validity of m^HJections, in point of law, was to be de- 
termined : any further, than as the merits of an argument may be 
disparaged, by the personal prejudices, which were the evident 
end and aim of the introduction of their topics. But all the'factt 
and circumstances, npon which t\ii% argumentHM odftominati pto- 
ceeded, are, as I shall demonstrate, the result of the most extra- 
ordinary misapprehensions of the passages of current events, to 
which they referred, and of the true and apparent motives by 
which I have been actuated, in the course of the pending inves- 
tigation & such misapprehensions, indeed, as I, in my simplicity* 
should have been surprised to witness in the most thoroudi-going 
and vehement of retained advocates, engaged in one of those in- 
flamed controversies, which are so apt to discolor the perceptions* 
and warp the judgment both of parties and advocates. That they 
should have found place in a discussion, conducted by an officer* 
who is presumed to hold the middle ground of a prosecutor, bound 
to^ bring forward fairly and fearlessly, whatsoever of law or fact, 

* Note.— The exception here alluded to, Is ^e 8«^mid i^eoiftcatieB «f ^ 
second charge. Vid. ante, p. 7. - 
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n^ hn^m«itelj copdoce to uphold the proaecution, upon the Bim- 
p|^ anoT cjU3pastiia^te principles of public justice; at the same 
tinj^e^t "he scrupulously abstains from every toipic, calculated to 
n^^^^ad ojr inAan^e,-— only wakes it so much the mare nece^arj 
thai I should discharge myself of the imputations, and disclaim 
tb^ infe^rcnces, resuhioR from this official and recorded mis- 
cop^tructioii of my conduct and motives. I am, bewdes, instruct- 
ed with 1|he utmost confidence to conclude, that^ vpop several 
poiDjti, very material to my defence, the propositions of law laid 
dp^n by the ji^dge advocate, with the most unhesitating and un- 
q^aLi6e,4 ass^ijirance of their accuracy, are clear aberrations from 
the soundest, best approved and plainest principles and prece- 
df rits of ttie law ; and have been sustained by a misapplication of 
a^tjhorltie^^ quite demonstrative to a professional lawyer : and that 
thes^ aberrations are more particularly apparent in th^new points 
of doctrine, raised by the judge advocate, in the course of his 
answer; and which had not^ and, by no possibility, could have 
been anticipated and adverted to, in theopeuing argument of my 
c^iinsel.^ 

Since it appears that I am not entitled to reply to any of Utese 
topics/ in the discussion of a preliminary point 9 and since it 13 

♦ NoTi*— " These topics'* Queiy. What /o^'cs ? Expung-e from the text, the 
pa^l9^Q$ miirk^ ai^ sacrU^g^ousinlruMons, within the coiisecralicd preciirtcts of 
the^oifidal argumeot, and what foUows ia di8C9miected and uuuiteUigible.. 
The inckx expvm^aiorious, to be consistent and complete, should have com- 
prehended not only the topics, which had been recapitulated, as necessary to 
D^ rephed to, but ail the direct allusiohs, the relative propositions and tlie co- 
rdiacies. The most apprehensive tiendemess watches ovei' official statements 
and arguqnents, to pr^^erve their color and glossy surface, unruffled by the 
bre^ of opposition ; they must re.pose in self complacent security ; while the, 
memorial of the commodore is maimed ai^d muiilate(^ witibout any regard to 
the meftkod or the consequences of the'operation : in w liich a careful surgery 
mig'ht' have compensated for #ie weakness of tlie process, the loss necessarily 
oopaisioned b^ it liow this memorial infringed the decision of the comt, 
ag^nst a rej9^ to^tl^e official ai^gumeot, h iar &in»^obvioiis. Tbei singular al- 
tei^tiye is pre^nted to the accused, either to^al^ndon hi*; preliminai^ ex- 
ce^pjions; and to postpone them to 51 more unseasonable period of the tinal; 
or to, submit^ in silence, to disparaging insinuations against his motives and 
conduct, brought foi*ward in k discussion of mere questions of law. The me- 
metial'does nothing more than to state *he alternative, to which he is thus re* ' 
dup€^; and- to e^pl^in the necessity imposed upon hun to reply to certain 
topics: but it doe?, not repW to them. Not one word is ss^d^in refutation of , 
any matter, eithjer of law or flict, advanced by the judge advocate. The com- 
modore is permitledf expressly to give his reasons for vvithdi-awing his prelimi- 
niity exceptions: and to give 'reasons- growing oirt of the judge advocate's 
answer. In assigning such reasons, he recapitulates certain topics of law and 
feet, from tliat answer, as imposing upon \mn a necesaiiy to reply : sa necessity 
pioduced not merely by the extraordinary dodrifies advanced, but by fads, 
both directly asserted, and intelligibly insinuated, — which it concerned his . 
hmoir to disavow*. He complains that, impelled by this necessity, he must 
abSndon his exceptions for the present ; because if now persisted in, as pre- 
kminan/ exceptions, tliey must necessarily be dicidtd^ before the opportunity 
could possibly be afforded, by his final defence, to reply ;-— and thJen reply 
would be out of place, and ridiculous. By what nde this has been construed 
as an cudual repli^^ and, consequently, as an infringement of the court's nega- 
tivie upon a reply, was never explained. Upon what ground of reason or equi- 
•tj{.|ie yf2& debarred of his reply at this stage, of the investigation ; and post- 
p6ned till any reply should hjive been out of season and comparatively uselea^ 
l^iU be examined hereafter. 
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most Hnexpect^ly intimated that doubts on die subject einftt 
with the coart; and as 1 feel that justice to myself requires, that 
I should have an opportunity of coutro verting whatever may have 
been advanced to effect either my honor, or. the mere law of my 
case»**I have taken the only course left open to me s which is to 
waive the exceptions, as matter of separate and preliminary dil- 
4nission ; and to reserve them, or such of them, as may be Hvmr^- 
ble for my general defence. 

[Whether it may, hereafter, be thought necessary to padh ^ 
more recondite and technical rules of special pleading, piecoIiKr 
to the practice of the courts of amnion, law^ apd reci^iied m 
those tribunals, and in those only, to the extreme of contending 
that this court has nothing to do, under the general issue of nut 
guilty, but to determine the truth or falsehood of certain noted 
aUegations of fact; without deciding the question of their re- 
levancy to any, article of the naval code? so that, if, the nakcU 
fact be true, it jshonld follow, as of course, that it is an offende 
against that code ; as it has already been contended that a denial 
of the legal sufficiency of tlie chaise, and of the speei^ed facts, 
to describe or constitute any such offence, iife an implied and con- 
clusive admission of the truth of the fact; remains to be seen. I 
shalll, nevertheless, abide the issue ; coniding in tl>e equity and 
good sense of my judges, to shield not only mjself, but the whol^ 
military arid naval corps of the countryi from the consequences 
of such a nice and artificial doctrine, as would constme a denial 
of the law, into^ conclusive admission of the^iricf/ Or a denial of 
the fact into an admission, equally conclusive, of the law, 2 

1 do therefore, Mr. President, offer myself ready to go on with 
the trial of this 2d charge and its specifications, upon the general 
issue, before tendered . under protest; reserving for my general 
defence all such exceptions, of law or fact, as shall be admissible 
and available in that defence. 

I beg leave, further to suggest, that it is essential to my defence, 
that I should be more precisely and mini] tely informed of the pro- 
positions of fact or law, advanced against me, than i can be froth 
a cursory reading of the long and elaborate argument of the judg^ 
advocate: many parts of which were but indistinctly heard and 
comprehended, in the course of that reading. I tlierefore request 
to Ij« favored with a copy of that document as a part of the 
proceedings nf the court; or such access to it as may 
be equivalent. I do not anticipate that there cah be ob- 
jection to this request^ since the reasonableness of it is so appar- 
ent. Al hmgh the nature of my objections was distinctly indicated 
on the second day of this court's session ; and more specifically 
drawn out and stated in writing, as early as Wednesday, the ISth 
instant : and though the reasons and authorities at large, were 
distinctly read in open court, on Friday the 15th; yet, it seems, 
that because, (from some accident which I extremely regret, as it 
must have infinitely enhanced the labors of the judge advocate,^ 
the fair transcript of the argument in support of the objections^ 
was not put into his hands till 10 or 11 o'clock on Sunday, th6 
17th, — ^he was compelled to defer the preparation of his argument, 
till he was in full possession of the written transcript of that 
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iHiich he was to answer. If a geotlemtQ, possessiiig tii« aciite- 
Dess and the quickness of perception, the learning and ingenuity* 
united with the facility thus strongly manifested in the compoai- 
tion of an argument, so full of learned research and various ii lus- 
tration, and so elaliorate and diffuse, which occupied no longer 
time than from 10 or 11 o'clock on Sunday morning, till it was 
time to meet the court, at ten the next morning;* if one so gifted 
labored under so much disadvantage from the absence of the pa- 
per he was to answer, you may judge, Mr. President, how neces- 
sary it is for me to be possessed, ineMenso^ of the arguments b? 
which many important points of my defence are so strongly ai- 
fected. * ' ,^ 

The judse advocate then read and submitted to the court, tlie 
followins; documents, referred to in the first specification of the 
second charge. First, copy of a letter from captain Porter to the 
President ot the United SUtes, dated March irth, 1825. Certi- 
fied by the chief clerk of the Navy Department, to be a true copj 
from the original, filed in that department The counseJ for tiie 
accused objected to the production of the certified copy of the 
letter to the President, and required the production of the origio- 
aJ, which, as he stated, ap|>ears to be in the Navy Department; 
he further stated that captain Porter believed that a variance ex- 
isted between the copV offered and the original, as to the date. 
The court was cleared, and, after some time s'pent in deliberation, 
was re-opened, and the decision of the tourt was read, that the copy 
certified by the chief clerk of the department was not admissible 
in evidence. — Captain Porter then presented the following minute 
of explanation. 

^aptain Porter begs leave to explain, that his call for the ori- 
^nals, though founded on one of the mo^t indispensable rules of 
evidence, which requires the best evidence the nature of the case 
admits, was not intended to stop the reading of the copies, '*f^ 
heneesse;^^ with an understanding and proviso, that the original, 
if extant, shall be produced : he observes some discrepancies be- 
tween the copies offered, and his oVn ; and, therefore, wishes that 
exact accuracy shall be attained by the production of the original; 
which, he understands, can be done, without any inconvenience) 
since fhey appear to be among the archives of the navy department. 
The judge advocate then called upon captain Porter to produce 
a certain correspondence, between himselt and Mr. Monroe, Iste 
President of the United States, bearing date the 10th and 13th 
days of March, 1825 ;. being two notes from captain- Porter of the 
aforesaid dates, to Mr. Monroe; and one note from Mr. Monroe, 
dated the 12th of March ; and such other note from Mr. Monroe, 

*N0TB. — ^This refers to the exordium of the judge advocate's argumc"** 
in which he complains, (if complaint it may be called, when the argument 
is so advantageously set off by the quickness and facility with which it was 
elaborated and composed,^ that the paper, contMning the written notes'of the 
reasons and authorities, which he had to answer, was not put into his bauds, 
4dll 11 o'clock on Sunday : which left him no more time for the preparation 
•f his answer, than the residue of Sunday, and so jmuch of the next monung 
as could be spared fipom the preparations necessary to meet the court, three 
miles off, by ten o'clock. 
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if any other there be, referrea to in a letter from said captain Da- 
vid Porter to the Secretary of the Navy, dated April 13th, 4825. 
He further stated that the counsel for captain Porter, and captain 
Porter himself, had been notified, on the 8th July, instant, to pro- 
duce the aforesaid papers on the trial of this case.^ 

To this application captain Porter made the followinsattswer : 
In answer to the call made by the judge advocate, for tne produc- 
tion of a certain correspondence between captain Porter and '*Mr. 
Monroe, late President of the United States, dated on the 10th 
and 12th days- of March last; being two notes from captain Por- 
ter, of the aforesaid dates, to Mr. Monroe, and one note from Mr. 
Monroe, dated oq the I2th;" he remarks, from the reference to 
dates, after Mr. Monroe had ceased to be President of the United 
States, that a correspondence merely private, and unofficial, is what 
this call purports to have designatea. He conceived the specifica- 
tion vague and uncertain enough, when it accused him of the writ- 
ing of insubordinate and disrespectful letters; of which, neither 
th^ identity, nor the exceptionable^ passages, were pointed 4)ut, 
otherwise than by a naked reference to dates. But now, letters, 
to which not one of the specifications purport to bear the remotest 
reference, are called for. 

Captain Porter, in answer to this call, has only to say, that it is 
incumbent on the judge advocate, in the first instance, to show the 
relevancy of this correspondence, to the matter in issue : whicb, 
of course, will include the kindred question ; By what right, is the 
private and unoflicial correspondence of the accused, to be. sub- 
jected to this inquisitorial power? Is he to be compelled to dis- 
close his private correspondence, merely to have it examined to 
see whether it contain anj criminating matter? And, if it should 
be subjected to this inquisitorial power, and should appear ever so 
offensive in its language, is it to be contended that he could be 
called to account, before this court, for anv offence that could be 
taken at an unpublished correspondence ? but he has this only to 
remark, in conclusion, that, as Mr. Monroe is a party to the al- 
leged correspondence, is the depository of a part, or of the whole 
of it, and, of course, is entitled to all the inviolate sanctions of a 
private correspondent ; when he shall give up his part of it to the 
prosecution, or when it shall be authentically certified to captain 
IPorter, that Mr. Monroe desires the disclosure of it, then it will be 
time enough to call upon captain Porter to decide on the expedi- 
ency of surrendering such parts of the correspondence as may be 
in his hands. But he reverts to the original question, and demands, 

♦ NoTB. The following is the notice referred to^ as above. 

=« Captain David Porter is required to produce, before the general court- 
martial, now in session in the city of Washington, that the same may.be given 
in evidence on his trial, a certain correspondence between him and Mr. Mon- 
roe, late President of the United States, bearing date the 10th and 12th days 
of I4arch, 1825, bein^ two notes from captain Porter, of Uie aforesaid dates, to 
Mr. Monroe, and one notefi-om Mr. Monroe, dated the 12tb March, and such 
other note, if any there be, referred to in a letter from said captain David Por- 
ter to the Secretaty of the Navy, dated April 13, 1825. 

RICHARD S: COXE, Judge Mcocaie. 

July 8, 1825,'* , ■ 
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from the jodge advacate, an exfrfanation, under wimt specificatioii, 
and for what purpose, this newij designated correspondence, pri- 
ma facie, so foreign to any thing in the matter of the accusation, 
is to be offered in evidence ?" 

The judge advocate then called upon the court for permission 
to is«uc interrogatories, to talie the deposition of Mr. Monroe, 
Thecourt was cleared to consider this question ; and it determibed 
that the deposition of Mr. Monroe may be taken upon interregm*- 
tones: whereupon the judge advocate was directed to prepare his 
interrogatories, and to submit the same to the accused, who dhali 
b^ at liberty to tile cross interrogatories^ if done without delay ; 
and that the same be transmitted to the witness* with a request 
that he answer the same, and swear to such answers, before an y 
judge, magistrate^ or notary public ; and that the same be deemed 
a sufRcient authentication of such evidence. Whereupon the court 
was opened, and this decision announced.^ 

♦ Note. Upon what authority this extraordinary « decision" proceeded, no 
explanation was ever vovichsafed, other than what may be inferred from the 
judee advocate's argumentyin answer to the objections against the second charge 
and Its specifications : in which argt^metii it is seiiously contended, that courts- 
martial possess a legislative power to define and punish as a crime, any act what- 
ever, which, in their discretion, may be deemed proper to be treated as a mil- 
itary ofi'ence ; tliough not comprehended in the enumeratioa of crimes and 
Eunishmcnts, cognizable under the articles of war, or any other law. If* they 
ave this legislative juHsdiction over the all-important subject of crimes anJi 
puuishments, it is but a small sti'ctch, to ordain new rules of evidence, and to 
repeal the old. That nothing short o£ legislative power, could liave authorized 
this ** decision,** is clear: for it is not only utterly destitute of authority, from 
any existing law, but a virtual repeal of existing laws directly against it. The 
universal, and hitlierto, unquestioned, canon of evidence, in all criminal trials^ 
whether before civil or military tribunals, is, thai the witness shall be confront- 
ed with the person accused; except in a few stated cases, specially piovided\ 
for, by statute; in which depositions, in writing, are admitted, to supply tfie 
place of viva voce evidence. One of these stated exctptfons is to be found ia 
the mil'tary articles of war ; which do admit, in case^ not capifah the deposi- 
tions of witnesses, not in the line of the army, to be taken before vl justice of 
the peace; ** provided the prosecutor and person accused, vit^ present at the tak- 
ing of the same, or are duly not'Jied thereof" No analogous provision what- 
ever is found in tlie naval articles of war ; but, on the conti-ary, the 37th of the.%e 
articles expressly requires all testioKJuy lo be on oath or afliimation, adminis- 
tered by the President of the couii:; necessarily requiring X\\t prcseiuie of the 
witness, and lus examination in open cmirt Thus it appears, that this special 
<*niictmtnt of positive law, an<l the established canon, or rule of evidence, be- 
fore mentioned, are both rcpetiled by the " ctec/sf«n** here lUtnounced. That ••de- 
cision," if it had proceeded from an army court-martiiil, could noibave been 
justified under the authority of the 74;th ni^l'dary article of war. Such court 
loul'-i have justified it, no otherwise, than by its legislative discretion. 1. Be- 
cause the deposition is ordered to be taken in a captfal cafic. 2. Before ant/ 
judge, lua^iairiitf), or notary; whereas the afores;«id 74th article designates a 
justice of the petuc, as the sole description oY jnagistrate so authorized; with 
which Cilutlous limitation oftiic authoiivy, tlie «.xlreme latitude of "any rna* 
glistrid^ or no'ary" is too strong!) and obviouKl} contrasted, in terms, to re- 
quire any illustration. 3. Decan ;e the deposition Is to be taken, or 'nte^roga* 
iiries, without iwtivf. to the person accused, to present at the caption, as ex- 
pressly required b} th6 aforesaid 74tli article ; which is certainl}' the ne«t best 
precaution to tiiat of a viva voce examination in open cotirt. But it is time 
thrown away, to be discussing the effect of tliis " (/ecmon," upon the suppusi- 
non of?..-! haying «wnajTat.ed from an mmy c«urt-maitial, since it so clearly ap- 
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Gaptaiii Porter, teving heard Ihe ond^r read, directing the de- 
posftiun of Mr. Monroe to be taken jnn interrogatories, as well on 
the part of( tKe judge advocate, as of the accused, su^^ests. that 
before he can frames any tnterrogatories on his part, discreetly 
piinting to the gi^t of the accos^ation, whkh ihe correspondence 
before alluded to jl>et ween hiitisctfand Mr. Monroe, or the depo- 
sition of the latter, may be cited to support 5 it will be netefestfry 
for the requisition upon the judge advocate, contained tn captiitti 
Porter's answer to the call f«r the said correspondence, to^be com- 
plied with ; namely, to declare j specifically^ the purpose and Ob- 
ject of oiering the said correspondence in evidence, and the par- 
ticular point of the accusation to^ which it is supposed to relate. 
Captain Porter begs leave further 10 suggest, that the intiJrrbga- 
tories to be exhibited to Mr. Monroe, on the part of the prosecu- 
t^Q, will ^ probably, only.go to the authentication of the Supposed 
correspondence; and they will, of course, afford no clue to divine 
the purpose, or the gist of the accusation, for which the corres- 
pondence is wanted. 

The judge adv/ucate inquired whether the foregoitfg was design- 
ed as an application to the court ; to which the cofinsel of captain 
Porter replied, that it was an application to hinu' The judge ad- 
vocate then remarked, that he must an^^w.er in the negative^ and 
decline, going into any specification. It was then. said, by the 
c^nsel ior the accused, it would be deemed an application to the 
court. 

The court WAS cleared to deliberate upon the application, on the 
part of the accused ; and, when it ^as opened, it was announced 
tUnt the application is not complied with- The cowrt then adjourn- 
ed tiM. eleven o^clock to-morrow morning. 

THURSDAY, July 21. 

The court met, pursuant to the adjournment of yesterday ; pre- 
sent, all the members of the court, the judge advociite, and cap- 
tain Porter. . :. . 

pears that a naval court-martial claims such authority ; not, like the armt/. 
court-martial, from any express provision in the arricles of war, by which it is, 
governed, but directly against the tenor of one of these very articles. The 
wliote difficulty is very compendiously solved, by the simple assumption of 
this legislative discretion to maiie and repeal laws. It cannot escape remark, 
however, what heedless pains Congress took, in the 74th of the military arti- 
cles of war, to prescribe the method of tiiking depositions, and the occasions 
on wHich they might be used as evidence; since the power of a naval court- 
matrtfal^ to institute new rules of eviiience, and, otherwise, to make or repeal 
law^-, cannot be denied to an uf'nty court-martial : and how much more labour 
has been thrown away, by the same wise body, when they instituted the ex- 
isdng criminal co<les, fortne navy and army; comprising in the two sets oS ar- 
ticles of war, from ninety to one liundred articles, enumerating and defining 
miJitaiy trmes arid punishments. 

Commodore Porter, for reasons s+ated by him, in a subsequent 'part of these 
prvjceedings, made no objection to the caption of Mr. iMonroe's deposition, 
when it was ulimately produced by the judge advocate. But that is no rea- 
son why it should either slide into precedent, or be repudiated by futu^^e 
coiU'ts-iyiart al, without a full exposition of its principle* and itsments. 
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The proceedings of yesterday were read* The judge tdvocate 
tbeo proceeded to read, [it being admitted the original is in the 
hand writing of captain Porter,} the original letter from captain 
Porter to the President of the United States ; and, it appearinfl; 
that the same corresponded with the certified copy whidh was o^ 
fered jeiiterday, with the exception that the word President was 
wriM^n at full length in the one» and Prest in the other ; that Mr. 
Randall's name was, in tbe^ original, spelled with one I, and with 
two in the copy ; and that the date of the original, was April 17th» 
1825, and that of the copj* 17 April, 1825: the variations were 
corrected, and the copy annexed to the record and marked. The 
judj^e advocate stated that he had left the documents, which it waa 
designed to exhibit in evidence, at the navy department, with a 
request that they inight be pai*ticularly compared with the origi-* 
naU, and that they should be brought down by a witness prepared' 
to swear to their accuracy.* 

The judge advocate further stated, that, at the opening of the 
court, this morning, he had submitted to the counsel for the ac- . 
cused, the interrogatorie$ to be propounded to Mr. Monroe, for 
the purpose of having the cross interrogatories annexed thereto ; 

* Note. Why all this parade of minute accuracy, in noting frivolous va* 
nances between the copy and the original ? Is it meant to insmuate that it 
was to gratify objections, equally minute and captious,, on the part of com- 
modore Porter.^ The prosecution, doubtless, stood in much need of some such 
precedent to countenance the charge against the commodore, for alleged in- 
accuracies in his publication of the proceedings in the late court of inquiry : 
the enumeration of which inaccuracies, as wiU presently be seen, descetidi 
into minutiae, more frivolous even than the differences, noted in the text, be- 
tween the original and the copy of the letter referred to. But nothing could 
be more unjust than to impute to any objections, taken by the commodore^ 
in this, or in any other instance, through the whole course of his trial, a de- 
gree of captiousness and futility, unusual even with persons, who, fix)m haMt 
or education, have theit views narrowed, and their minds comminuted^ for 
the perception of ideas merely technical and professional : on the contrary, . 
his candour and liberality in this, as in every other instance, through the whole 
course of his trial, have been conspicuous ; and will be so pronounced by all 
who shall take the trouble to read and judge for themselves. In this instance, 
greater libendity oould not have been shown, in an amicable discussion be- 
tween privAte gendemen. A copy of a letter, no otherwise authenticated than 
by a single certificate of a clerk in the navy department, is produced, which 
does not agree in date, and some minute particulars, with commodore For- 
ler's private copy. He requests that the originals of this, and the other let- 
ters, to be offered in evidence, may be produced, in order to have the copies 
exact; but, in the mean time, consents to let the reading of the copies go on, 
subject to future revision and correction by the originals. Even this simple 
proposition is made the subject of serious discussion in closed doors; "and, af^- 
tcr some time spent in deliberation," the court, at length, came to the grave 
conclusion, that a copy, certified by the chief clerk of the navy departmei»t, is 
not admissible. No notice is taken of the offer to go on with the copies, sub- 
ject to revision and con'ection by the originals ; but there is all this ostentation 
of suptpfluous care and minuteness in the comparison, first at the department, 
anil then in court,, between the originals and copies: for which comparison at 
the department, the court had to wait nearly two days, as if the first copies 
had been offered, and insisted on without such examination; and, as if -such 
comparison, there certified, were to dispense with the production of the origi- 
nals as the primary evidence in the case. How that matter was managed, will 
presently appear. 
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and that k was important to have the Mune completed, that they 
might be transmitted without delaj; the counsel for the accused 
replied that he had been unable to complete the same* but would 
have it done by the opening uf the court in the morning. 

Captain Porter then submitted to the court the following papert 
Captain Porter having been this day, after the meetii^ of the 
court, served bj the judge advocate' with a copy of his interroga- 
tories, to Mr. Monroe, to which, be perceives^ is annexed the ori* 
final correspondence, alluded to in the call made upon captain 
'orter, by the judge advocate, yesterday ; that is, the original let- 
ters of captain Porter, of the 10th atid l^t^ of March last, and the 
rough draught of Mr. Monroe's answer of the 12th, which dis- 
penses captain Porter from any delicacy in saying, that he admits 
the authenticity of the said letters. But, being still uninformed of 
the purpose, intended by the introduction of uie same, he reserves 
all proper objections to the relevancy, and admission of the same, 
as eviaence, whenever the ^ame shall be offered as such evidence. 
The court huving continued in session until near three o'clock, 
and no witness having appeared, the court adjourned till ten 
o'clock to-morrow morning. 

FRIDAY, Ju/y 22. 

The court met, pursuant to the adjournment of yesterday ; pre- 
sent, all the members of the court, the judge advocate, and cap- 
tain Porter. The proceedings of yesterday were read. 

John Boyle, a witness, being called and duly sworn according 
to law, deposes and says — 

Q. Are you a chief clerk in the navy department ? 

A. I am. 

Q. Have you carefully compared the papers, now shewn you, 
with the originals on file in that department, ai|d are they exact 
copies ? 

A. I assisted in the examination of the papers. All those from 
commodore Porter, were compared with the originals ; those to 
him were compared with the records in the department; the ori- 

E'nals of these letters were transmitted to captain Porter. I be- 
eve them to be true copies. 

The judge advocate ^en proceeded to read the following docu- 
ments: 

1st. The residue of the letters referred to in the first specifica- 
tion of the second charge. 

2nd. The pamphlet referred to in the second specification, with 
the letter transmitting the same to the Secretary of the Navy ; the 
publication of the pamphlet being admitted. 

The accused submitted to the court his cross interrogatories, 
accompanied by a protest. The judge advocate stated to the 
court, that an assertion was contained in- that protest, in the fol- 
lowing words: '* Having repeatedly called upon the judge advo- 
cate for some precise 'specification of the circumstances, wherein 
the supposed guilt, implied by the accusation under the head of 
the second charge, consists ;" that this assertion contains the first 
7 * 
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kitiraattoii he has erer received of sach application.* He wished 
also the opinioD of the court, whether the protest thould be trans- 
mitted to Mr. Monroe, with the interrogatories. The court was 
cleared, and when it was opened, the opinion of the court was aa- 
nounced that such protest was not proper to transmit to the wit- 
ness, but that the same may be annexed to the record ; which was 
accordingly done» and marked. 

llie reading of the pamphlet continued until half after three 
o'clock, when the court adjourned till ten o'clock to -morrow morn- 
ing; 

SATURDAY, July 23. 

The court met, pursuant to the adjournment of yesterday ; pre- 
seiit, ail the members of the court, the judge advocate, and cap- 
tain Porter. The prpceedinss <»f yesterday were read. 

The judge advocate stated, that the interrogatories, and cross 
interrogatories, submitted yesterday, had been put in the way of 
Koin^ to Mr. Monroe, without delay, accompanied by a letter urg- 
ing his immediate reply, and pointing but the mode in which the 
deposition should be authenticated ; which letter had been previ- 
ously submitted to the accused and his counsel. The reading of 
the pamphlet was continued and concluded. 

Thejudffe advocate then proceeded to point out the particulars 
in which the statement of the proceedings of the court of inquiry 
was deemed incorrect; and submitted a copy of the original re- 
cord of the proceedings of the court ot inquiry, which was com-. 
pared with the original record, in the presence of the court. The 
judge advocate stated that he would particularKy state such vari- 
ances in writing. 

The jilidse advocate then submitted to the court the N^ktional 
J6urnal, of June I6th, 1825, containing a publication, which cap-^ 
tain Porter admitted to be his, under date of June 15th, 1825. 

The court then adjourned till ten o'clock on Monday morning. 

MONDAY, Julif 25. 

The court met, pursuant to the adjournment of Saturday ; pre- 
sent, all the members of the court, the judge advocate, and captain 
Porter. The proceedings of Saturday were read. 

The judge advocate stated that he had received no answer from 
Mr. Monroe, but expected to have it in the course of the day. The 
jufdge advocate proceeded to read his note, of all the variances 
wtiich h^ had discovered between the original record, and the pro- 
ceedings of the court of inquiry, as published by captain Porter; 
which Was annexed and marked. 

A paper was read by the judge advocate, containing a statement 
of certain facts, agreed to by both sides, dispensing with the at- 

*NoTi. The mekning of this « asseriion,** and the grounds of it, are so ob- 
vious, as to require no remark ; all who read the proceedings through may sa*> 
tisfy tliemselves. 
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teodaoce of witnesses to establish tbemi nvhich was aUoanneied 
and marked. 

WiLjLiAM W. Seatok, esq. being duly sworn according to law, 
deposes and says—- . 

(Examined by the Judge Mvocate.) 

Q. Are you one of the editors of the National Intelligencer ? 

A. Yes. 

Q. Is the paper now shewn you, of March SOtb, 18^5, one of 
the nombers of tliat paper from your office ? * 

A. Yes. 

Q. From whom were the official docujnents, therein printed^ 
procured, purporting to be from the Secretary of the Navy to com 
modore Porter, and from commodore Porter to the Secretary of 
the Navy, being four in number ? 

A. The shortest, and most acceptable way of answering th^ 
question, will be to read a correspondence between the Secretary 
of the Navy and ourselves, upon the subject ; which will shew 
what answer I am prepared and willing to give. [The court waf 
cleared, and decided that it would accede to the request of the 
witness, and hear tlie letters read, to which he had referred; and, 
being opened, this decision was announced.] The letters refer- 
ired to were then read. 

I am not willing, for the reasons stated in the letters read» to 
give any other answer than that which we gave to the Secretary 
of the Navy. 

The President of the court having directed the court to be clear- 
ed, the accused, by his counsel, stated that, perhaps, the difficul- 
ty might be obviated ; and read, and submitted to the court, th^ 
following paper : 

Captain Porter having heard the evidence of Mr. Seaton, and . 
the correspondence between Messrs. Gales and Seaton, and the 
Secretary of the Navy, as to the author of the publication of a 
certain correspondence, between the Secretary of the Navy an4 
captain Porter, in the National Intelligencer, of the dOth March 
last, and perceiving that the witness, as editor of a public journal^ 
has claimed a privilege, as well before this court, as in his corres-^ 
pondence with the Secretary of the Navy, to withhold the name of 
the author of any publication, not impeached of falsehood; and 
that the court is about to deliberate upon the objection of the wit- 
ness, to disclose the author of the pubii ptain 
Porter has no hesitation to admit now, )wed 
to the Secretary of the Navy, if he had | d hi^ 
inquiries to captain Porter, instead ol i did 
communicate, and cause to be publish ?r of 
the 30th March last, the correspondem i the 
Secretary of the Navy, which that paper purports to contain. 

The judge advocate then submitted to the court, the National 
Intelligencer of March 30th, 1825, containing certain correspon- 
dence between the Secretary of the Navy and captain Porter, 
annexed and marked. 
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Peter Force, a witntss, being dulj sworn according to lawj 
deposes and says— 

Q. Are you the editor of the National Journal ? 

A. Yes. 

Q. Look at the communication in your paper of June 16th, 1825; 
from whom did you receive that, and when r 

A. I received the note, and the accompanying documents, from 
commodore Porter, on the day of the date of it, June 15th, 18ie5. 

Q. Did any, and what conversation take place between your- 
self and coiamodore Porter, in relation to the letter dated June 
14th, 18£5P 

A. (Commodore Porter having, on a suggestion of the witness, 
absolved him from all obligation of secrecy.}. I read the letter in 
the presence of commodore Porter ; and, perceiving that, as I un- 
derstood it, commodore Porter attributed an anonymous commu- 
nication, which had appeared in the Journal ot the ISth, to Uie 
Secretary of the Navy ; I informed tommodore Porter that it was 
not from the Secretary of the Navy ; and, also, told him, I was au- 
thorized, by the author of the communication, to inform him bj 
whom it was written, when properly requested so to do. He re- 
plied, by declining to hear by whom it was written. This took 
place on the 15th June, when I received the communication, the 
day before it was published in the newspaper. At the same time^ 
I mentioned to commodore Porter, that the anonymous communi- 
cation was not by the Secretary of the Navy ; he remarked, I 
think, the similarity of the language, in the letter from him of the 
ISth June, (one of those in that communication,) with the anony- 
mous note published in the Journal, was sufficient to warrant the 
opinion he had formed. 

(Cross examined on the part of the accused.) 

Q. When you remarked, in reference to my letter to the Secre- 
tary, of the 14th of June, that I was mistaken in supposing that 
the Secretary was the author of the anonymous note, referred to ; 
did I not point out to you, the striking resemblance and corres- 
pondence between the date and the language of that note and the 
Secretary's letter of the ISth of June ? 

•tf. lam under the impression that commodore Porter, referred 
to it, but cannot recollect whether he pointed it out. 

Q. Did you not express yourself as struck with these resem- 
blances, in so much that if you had not known the real author of 
the anonymous note, you might have drawn the same conclusion? 

Ji. No, — 1 think I expressed no opinion of the kind ; I think I 
observed there was a resemblance. 

Q. Did I not remark to you, that whether the Secretary did or 
did not actually write or communicate the anonymous note, — cir- 
cumstances justified me in concluding, at the time I wrote my 
letter of the 14th of June, that the note had come frojn an official 
source, and had been approved or countenanced by him? 

A. I think commodore Porter did make such a remark in sub- 
stance. 

The judge advocate stated that he had now submitted to the 
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court, all the testimony which he purposed laying before it at the 
present sla^e of the proceedings, with the exception of Mr. Mon- 
roe's deposition. Captain Porter intimated his readiness to pro- 
ceed with the evidence on his part. 

John Simpson, a witness produced on behalf of the accused 
deposes and says, 

Q. [By the accused.] Were you employed by me, during the 
sitting of the late court of inquiry in my case, to copy from the 
judge advocate's record, the proceedings ot the court for my use ? 
*A. 1 was. 

Q. Were you furnished by the judge advocate, with his minutes 
of the proceedings, for the purpose of being copied for me ? 
A. \ was. 

Q. Were the copies which you did make of those minutes, made 
carefully and accurately, and word for word, with the original as 
it then stood ; exeept the statement given in the first day's pro- 
ceedings, of what I said in answer to the question, whether I had 
any o^ection to offer against either of the members of the court ? 
A. The copy I made was a true copy. 

^. Were you present on the first day of the court, when 1 slat- 
ed my objection, and did you take particular notice of my words 
and accurately recollect them P 

•^* 1 do not now recollect them ; I took particular notice and 
recollected them for some days after. 

Q. Examine the two statements of the terms of my said objec- 
tion, — first, as it appears at p. 5, of the copy of the original re- 
cord now shewn you ; and secondly, as corrected at page £2 of 
the same document; and say, according to the best of your re- 
collection now, and when the subject was newer and fresher in 
your memory, which of these is the true statement of the terms 
m which I originally submitted that objection P 

(The witness is here shown the copy of the original record, pro- 
duced in evidence by the judge advocate on Saturday, and those 
passages of the same, wherein the original minutes of captain Por- 
ter's objection is entered ; in the proceedings of Monday, May 2d, 
and corrected in those of the Thursday following, are designated 
for the examination of the witness.) 
Jl. I have a recollection of this, the last is the correct one. 
Q. Examine the nine sheets of paper now shown you, and say 
whether they be the original manuscript, in your own hand-writ- 
ing, of the copy which you took, as you have before stated, from 
the minutes furnished you by the judge advocate? 

*3. They are the ori^nal manuscript of my copy, and are an ex- 
act copy of the notes furnished me by the judge advocate ; (they 
extend as far as the end of the first paragraph on page 27, of the 
pamphlet.) 

(Cross examined by the Judge Advocate.) 

Q. Can you say that no error or omission was by accident made 
by you in your copying? 
A* I believe there was not any. 
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Q. Was the copy compared with the origifOAl, and with whos% 

assistance r 

A. I read it over myself. 

Q. Look at page 23, of the pamphlet, and see whether the worda 
"hoiJs the highest commission which" were not omitted bjfcjoii 
in copving? 

JJi. I do not think I omitted any thing in copying. 

Q. Look at the paper handed you, and see if it be the original 
paper from which yoa took that part of your copy ? 

(The jud^e advocate here exhibited to the witness his original 
note of Wm part of the proceedings of the court of inquiry.) 

A. I cannot be positive. 

Q. Were the papers, submitted to the court of inquiry, by cap- 
tain Porter, in your hand-writing, exact copies of the original ? 

A. They were. 

Q. Did you copy the latter part of the paper marked B, I mean 
the copy froui which the pamphlet was published P 

A. 1 think I copied it ; 1 am not certain. 

Q. Was the copy furnished captain, Porter of that paper» aa 
exact transcript of the original ? 

A. Yes. 

Q. Did captain Porter, to your knowledge, eyer compare or as- 
sist in comparing your copy with the original from which it waa 
taken? 

A. No. 

Q. Do you know whether the original notes, were read to the 
court of inquiry as the record of its proceedings, or a fair trao- 
scriptof the same? 

A, I do not think the original notes were. 

^. Do you know whether the record was ever rectified pub- 
licly, as for instance, at the request of a witness ? 

A. I do not. 

^, WsLS not a letter in your hand-writing, transmitted to the 
court of inquiry, found to be dated March 6th, instead of May 6th, 
by your mistake? 
A. Yes. 

Q. Have you any more confidence in the accuracy of the copies 
which you have now sworn to, than you had in that before the 
error was pointed out? 

A. I have more confidence. 

Q. Did you conceive it possible that any inaccuracy had been 
committed on that occasion, by you in C(»pYin^ that letter, beAire 
captain Porter informed you of the mistake in dare, and did you 
not requcist to see the p.. per in ^our own hand writing, before 
you would believe that it could have been made? 

A. I did not know that 1 had commilted the mistake until I 
saw it. 

(lie'examined by Captain Porter.) 

Q. Did I frequently enjoin upon you, whilst engaged in copy- 
ing the minutes o\' the court of inquiry, to be very particular and 
accurate; and did you take particular pains to be so? 
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Ji. 1 did tak^ partif nlar pams to be ao ; captain Porter saw I 
was very prticutar, and I do not know that he made any such 
request of me. 

Q. ^By a member of the court.] Are you much in the habit of 
copying irom manuscript, and were the notes written in a fair, ' 
legible hand f , 

\A. I tove copied a good deal, and the notes from which I copied, 
i^ere fair and legible. 

Q. [By captain Porter.] Look at the sheet of paper now shown 
you and say whether it be the same, or like the hand-writing of 
the minutes fn)m which you copied ? 

Ji, I think alt I copied, was in that hand-writing; some came 
after, which I did not copy, in a different hand. 

[^It is admitted that the paper shown, was in the hand -writing 
of Mr. Harrison, iu whiise hand also the principal part of the orig- 
inal recoi-d re.] 

Q. Was your transcript of my letter, in which the mistake of 
the date occurred, as above mentioned, taken from my rough 
draught; and are my rough draughts generally written in a fair 
hand, or in a very hurried rough way ? 

A: I do not recollect particularly ; it was very easily read ; I 
read commodore Porter's rough draughts very easily. I have been 
captain Porter's clerk about fifteen months. 

The court adjourned till ten oVlock to-morrow morning. 

TUESDAY, July 26. 

The court met pursuant to the adjournment of yesterday ; pre- 
sent all the members of the court, the judge advocate and cap- 
tain Pmier; the proceedings ofyesterdaj^ were read. 

JoHK T. Ritchie, a lieutenant in the navy of the United States, 
a witness on the part of the jiccused, being duly sworn according 
to law. and examined by captain Porter, deposes and says, 

Q. Examine the four sheets of paper now shown you, and say 
itf whose hand-writing the sairie are ? 

(The witness is here shown the manuscript copy from which 
was printed what is contained in the pamphlet given in evidence, 
under the 2d and 3d and 4th specifications of the second charge, 
from where the manuscript cop^ proved by John Simpson, yester- 
day, ended, on page 27, to the end of the paragraph ending with 
the words, ** at eleven o'clock/' on page 32 of the same pamphlet.) 

Ji. The first three are in the hand -writing of Mr. Sarazan ; the 
last sheet in the hand-writing of Mrs. Simpson, wife of Mr. John 
Simpson, with the exception of a few words in the latter part of 
it, — (of which I have no knowledge) : — the word which in the 4th 
line from the bottom, and the word being in the 3d line from the 
bottom, these words are in the hand -writing of captain Porter. 

Q. What was the character, and in whose hand-writing was the 
original from which those sheets were copied ? 

ji. They were part of the proceedings of the court of inquiry, 
and in the hand-writing of the judge advocate. 

Q. Did you careful!} and accurately compare these foar sheets, 
with such originals, and are they exact copies ? 
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Please state the inaDoer m which yoo compared the copy and 
the origiDal, and whether jou are certain of the accuracy of the 
•copy? 

A. I think I read them over the first three sheets two several 
timesi first I' read the copy with another person, (my wife,) who 
was looking over the original, and afterwards read over the origin- 
al ; she having the copy, — I discovered no error throughout, — the 
last sheet I examined in the same manner with Mrs. Simpson. 

Q. What has become of Mr. Sarazan,— has he left this part of 
the country ? 

Ji* I believe he is in the city of Washington, but I have not 
seen him myself since soon after this thing occurred. Philadel- 
phia is his home, and he may possibly have gone there. 

(Cross examined by the Judge Advocate.) 

Q. Do you know whether captain Porter ever saw the originid 
papers from which the copy was taken ? 

A, I do not. 

Q. Would you now recognize any one pf these papers a3 such 
original i 

A. 1 think not. 

The jud^e advocate then read a sentence from what he stated 
to be the original minute furnished, of the proceeding of Monday^ 
May 9th, and exhibited the paper to the witness. 

Q. Can you not recollect this paper to have been the paper frona 
which the proceedings of that day were copied, from the sealing- 
wax dropped on it; — and is the second paragraph in the one, an 
exact copy of the other ? 

A, I cannot identify the paper,— on a comparison there appears 
an entire line omitted. 

Martin King, a witness produced on the part of the accused, 
being duly sworn according to law, and by him interrogated, de- 
puses as h)llows : 

Q. Were you at the time of the printing and publishing of my 
pamphlet, (now shown you,) and are you still foreman in the print- 
ing-office of Davis and Force, when that pamphlet was printed? 

[The witness is here shown the pamphlet formerly given in 
evidence by the judge advocate'.] 

A. I was then ana am now. 

Q. Examine the thirteen sheets of paper, writing now shown 
you, and say whether they be the identical copy from which that 
paj«phlet, or so much of it, as is composed of that copy, was print- 
ed ? 

The witness is here shown the same nine sheets of copy men- 
tioned iu the evidence of John Simpson, and the four sheets men- 
tioned in the evidence of lieutenant John T. Ritchie.] 

A. I believe them to be the same. 

Q. Were the proof sheets of the pamphlet, diligently and care- 
fully compared with the copy, and every typographical error th 
was detected, carefully corrected, and was this comparison made 
both by the proof- reader in the printing-odice and by myself? 

A. They were, — I read them over twice, and captain Porter 
read them over once. 
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(Question by the Judge Advooate.) 

Q. Was all the copy from which th$t pamphlet was published* 
with the notes an^l marks to the different documents therein con- 
tained, communicated by captain Porter for the purpose of print- 
ing that pamphlet, and was he satisfied with its accuracy? 

•i. No complaints were made by him of any want of accuracy. 
I saw one or two noticed in the public prints, such as clothes for 
colors, and perhaps one or two others of the same kind. 

The accused then submitted to the court, a letter from R. S. 
Coxe, the judge advocate, dated May 21st, 18£5, which was read, 
annexed to the record and marked. 

The judge advocate stated that he wished it to appear on the 
record, to what application that letter was an answer, and that he 
was desirous of exhibiting before the court the same statement in 
regard to it, which he had before submitted to captain Porter. 

William W. Seaton called by the accused. A question wa« 
proposed to\4r. Seaton on the part of captain Porter: the jud^ 
advocate stated that he felt great reluctance to interpose any dif- 
ficulty in the way of any investigation, which the accused might 
deem it important to pursue ; but that the question now stated, 
and the inquiry designed to be made^ appeared to him so wholly 
foreign to the inquiry in which the court was engaged, that he feit 
it incumbent upon him to take the opinion of the court upon the 
subject. The object of the accused had been communicated to 
him, but he wished it to be submitted in writing, to the court, to 
enable it to decide upon the point with accuracy. The reasons 
having been stated, tne court was cleared, and after having ma- 
turely considered the same, the court is of opinion that the ques- 
tion be put, which decision was accordingly announced. 

Mr. Seaton was then called — 

Q. [By captain Porter.] Look upon the 3d paragraph of the 
third page of the National Intellij^eiicer, under dat£ of May 5th, 
1825, in the words, ** we are informed that we did not exactly 
understand," &c. and say by whose request that paragraph was 
published, and by whom it was communicated, in terms or in sub- 
stance ? 

•/^. I cannot answer the question with propriety. If it be not 
absolutely essential for the purposes of justice, I should prefer for 
the reasons stated yesterday, not to give any other answer. I have 
an additional reason in this case for declining, because the commu- 
nication was expressly a private and confidential one. 

The court Was cleared to deliberate upon the course to be pur- 
sued. 

Upon the opening of the court it was announced, that the court 
is of opinion, that, although from a wish to afford every facility to 
the accused, in pursuing any investigation which he may deem . 
im)>ortant, it did permit the question proposed to be propounded, 
and would have permitted the witness to answer it; yet, when the 
court is called upon to determine whether it will exercise the 
powctr which the faw confers, of coercing the witness to answer^ 

8 
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the question ASftunies a mor^ serious aspect, and the court, after 
mature consideration, is of opinion, that the question proposed, is 
one which cannot, in any material degree, affect the case of the 
accused ; and, therefore, will not compel the witness to replj to it. 

The counsel for the accused, then prepared atnd presented ano- 
ther question, which the judge advocate stated was liable to the 
san»e objection as before. The court was cleared, to determine 
whether or not it should be propounded to the witness. The ques- 
tion is as follows : 

Q. Did the paragraph in question, proceed, directly, or indi- 
rectly, from the Secretary oi the Navy ? and what agency had he, 
if any, in preparing it for the press, and causing its publication B 

Alter having deUberated upon the same, the court determined 
that the question should not be put.^ 

Tl>e court adjourned till ten o'clock to-morrow morning. 

'*' NoTS. Nothing can be more imperfect and unsatisfactory, indeed wholty 
deficient in accuracy, than these minutes of the proceedings of the court, in 
relation to the testimony of Mr. Seaton, touching the authority on wlidch he 
publbhed the paragraph in question. The parapaph, itself as published in 
the National Intelligencer of the 5th May, 1825, is in these words : 

•« We are informed that we did not exactly understand, and of course did' 
not accurately state, the ground on which the exception taken by commodore 
Porter to the court of inquiry now sitting in this city, was oveiTuled by the 
Secretary of the Navy. The letter of the Secretary lo the court stated, that, 
as far as the Secretary could be called upon for an opinion on that question, 
commodore Porter ought to have made his application to him at an earlier 
day, but that the opinion of the depailment, as to the legality of the manner 
in which the court was composed, had been expressed in the very act which 
created and convened the court, and that nothing was discovered in tlie argu- 
ment of commodore Porter to change the opinion. The act of the depart- 
ment was placed, tlierefore, on the ground of its legality, by tlie Secretaiy, 
and not on the ground of time in taking the exception, that circUnistance be- 
ing incidentally introduced into his letter. Our infoimation was obtained in 
current conversation, an,d was inaccurate only from not being as fully stated as 
it might have been." 

When the question was first put to Mr. Seaton, as above stated, the judge 
advocate requested the counsel of the commodore, to state the object of the 
evidence, and the reasons for offering the. same. This request was immedi- 
ately complied with, in the Allowing term's : 

« Being requested by the judge advocate to slate the npiture and object of the 
evidence, intended by the question to Mr. Seaton, in order that the court may 
be enabled to perceive, whether it be pertinent to the matter in issue, the 
counsel of commodore Porter, without any hesitation, submits the ipUowing 
summaiy. 

Tjie fact intended to be proved is simply, that the publication in questioiv. 
was directly communicated, in terms or substance, by the Secretary of the 
Navy, and published at hjs request. 

This evidence is conceived to be material to the defence, upon several 
points of the accusation ; if, indeed, there be any thing material in the accu- 
sation itself^ upon such points. 

1. The first specification of th^ 2d charge, amongst otlier "insubordinate 
and disrespectful letters," refers to one, dated June 14, 1825 ; and as far as 
the vague and uncertain intimations, on the part of the prosecution, allow any 
insight or conjectiu-e of what constitutes the exceptionable matter in this let- 
ter, it is understood to be in that paragraph, which is supposed to ascribe to 
the Secretary of the Navy, some agency in the publication of a certain anony- 
mous note, in the National Joumal of the loth of June last, mentioned in the 
evidence of Peter Yosce^ Upon this part of the accusation the evidence is 
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WEDNESDAY, July 27. 

The court met, pursuant to the adjournment of jesterdaj; pre- 
sent, all the members of the court, the judge advocate, and cap- 
tain Porter. The minutes of the proceedings of yesterday wereP 
read. 

material, in two points of view. — 1st. As the publication in the Intelligencer 
of the 5th of M&y, purports to be a correct account of a certain part of the 
proceeding before the court of inquiry, then sitting, and to be an answer to a 
publication, in the same newspaper of the day preceding, supposed to be incor- 
rect ; and in which, comropdore Porter takes this occasion to disavow any agen- 
cy whatever! it serves to corroborate the strong and persuasive circumstantial 
evidence, the eviderUiarei, from which he might originally have drawn the con- 
clusion, that the subsequent publication in the National Journal, announcing 
the supposed inaccuracy of his pamplUet, and an intention, at some future day, 
to g^ve a more full and correct account of the proceedings of the same court 
of inquiry, had been made upon the same authority^ or with the implicit sanc< 
tion and approbation of the Secretary of the Navy. 

2dly. As the Secretary had published or caused to be published the one 
anonymous piece ; aod so, by his own act, had demonstrated his sense of the ' 
propriety of such a step ; no disrespect ought to hava been inferred from a$- 
. cribing to him, under the most cogent circumstances of probabiFity, the pub- 
lication of another, on the same subject, and having, apparently, a similar in- 
tent and object. 

2. As the 2d specification simply charges commodore Porter with having 
published the proceedings of the same court of inquiiy, without authoriti/, it is 
mateiial to show that the Secretary of the Navy had jweviously published, or, 
by his sanction and approbation, express or impUed, had authorized the pub- 
lication of what p Imported to be a fuU and correct statement of an important 
part of the business transacted in that court; in shoi't, that he had published, 
or authorized the publication of the proceedings of the court, pending the in- 
quiry; and so, had set a precedent firom which conunodore Porter had no 
reason to infer, that there could be any impropriety in d(^g so, after the in- 
quiry had been concluded, 

3. As we shall endeavour to show that the statement 6f the proceeding, 
published by the Secretary on tlie 6th of May, was incorrect, it may be mate- 
rial to justify what was considered^a more accurate publication of the same 
proceeding, aim appeai-s in commodore Porter's pamphlet. 

4. As the Secretaiy's publicatipn was, doubtless, intended to be ^ correct, 
itainaccuracies may furnish an useful illustration of the innocence, witli which 
diflferent men, from the inevitable diversities of impression made on them by 
the same facts, may fall into diiFei-ences or inadvertances of statement, with- 
out laying any foundation for a criminal inference : if, indeed, contrary to our 
present expectation and belief^ any inadvertences, chargeable to commodore 
Porter, shall be found in his pamphlet.** " 

When the final decision of the court was announced, against insisting upon 
Mr. Seaton's answer to the first question, and agjunst putting the question in 
the modified, and probably more correct form in which it was last presented, 
it was also announced, that tlie court had directed the aforesaid paper, con- 
taining the reasons for ottering the evidence, to be returned by the judge ad- 
vocate ; and it was done accordingly. From which it was taken for g^nted, 
that it was expunged fi-om tlie record of the court's proceedings. This cir- 
cumstance appears to have been entirely overlooked in the mmutes of the 
c()uit's proceedings : in which it is admitted, such a paper was given in ; but 
what became of it, or what reasons it advanced, are no where specified. 

Upon the decision of the court on this matter, some remarks may be useful 
to illusti-ate the principles of jurisprudence, and the temper by which it was 
governed, on more important points. 

• 1. It was decided upon mature deUberation, and with the reasons of the ac- 
cused for ofiering the testimony, ^fully expounded to the court, that the evi- 
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The counsel for the accused propos£d reading a paper to the 
court ; the President of the court announced to him, that the opin* 
ion of the court yesterday, was, that* all communications be sub- 
mitted to it through the judge advocate. 

The counsel declining to pursue that course, the court was 
cleared, and, when it was opened, it was announc<$d that the court 
has decided that the following rule of practice be adopted : 

The accused may submit his communications^ in writing, to the 
court; the same shall then be publicly read by the judge advo- 
cate, the court reserving the right of admitting and receiving the 
papers, or any part thereof. 

The counsel for the accused then submitted a petition tp the 
court, calling upon the court to have the Secretary of the Navy- 
summoned to attend as a witness, or that interrogatories be trans- 
mitted to him, stating his reasons for the same. 

dence wts proper and pertinent to the defence : nothing short of that could 
possibly have justified the decision that the question be put, notwithstanding 
the objections on the part of the prosecution. Then when they go into a se- 
cond deliberation, upon the objection of tlie witness to answer the question, 
they do not allow the privilege claimed by him, but undertake to deterndne, 
in what degree the evidence may be useful or material to the defence. It is ma- 
terial enough to justify the admission of the evidence, if the accused can get 
hold of it ; but not so material as to induce the court to exert its unquestioned 
power, to give him the meai^s of getting the benefit of it. If it be the pro- 
vince of a court-martial, in deciding upon tlie admissibility and relevancy of 
evidence, to take into view the pmdential considerations, which should govern 
the party who offers it : to determine the relative utility and effect of the evi- 
dence, upon his case ; and whether tlie quantum of effect to be produced by- 
it, be 80 great as to make the evidence iifcessca-y to his defence ; or so small as 
that he may dispense with it: doubtless, it must be one of tlie indefinite pow- 
ers, resulting from the legislative dwcretibn, before ascribed to courts-martial. 
'Tis certain that it is no where recognized, by any authority on the law and 
practice of courts-martial, as before known and established. As to the law and 
practice of the civil courts, 'tis scarcely necessary to appeal to professional 
men for the unquestionable axiom, that the court, whenever a point of evi- 
dence arigps, has nothing to dp but to determine its competency and its rele- 
vancy, m all the diversified and infinite degrees, of direct or circumstantial 
proof; of eviden:'.e to corroborate, or to discredit, what has gone before, &c. 
&c. in such questions, the court has nothing to do widiithe degree in which the 
evidence may operate, either for or against the party who offers it. 

2. Why the records of the court should have been mutilated by expung- 
ing the reasons which the accused had been called upon to state, for offering 
this evidence, is not explained ; anu is cei-tainly inexplicable upon any of the 
ordinary or known principles of jurisprudence. That the record is mutilated 
by thus pretermitting an actual proceeding ; that it is also mutilated by the 
tjmission to cite the order for expunging the reasons, are beyond dispute : 
though the latter may possibly be a clerical error ; and accidental. If it pro- 
ceeded fi"om a too sensitive and^apprehensive delicacy towards the Secretaiy 
of the Navy, a more deploi-able evidence of the influence of the supposed 
virishes and interests of the executive, or of a department upon judicial de- 
lib<^rations, could not be adduced. *Tis only requisite to read the question 
propounded, and the points to which the evidence was to be applied, as above 
explained, to see how extremely over-nice and fastidious was the delicacy 
displayed in tliis instance : and 'tis but justice to the Secretary of the Navy, 
to say that, in this instance, it was wholly gratuitous on the part of the conrt : 
for it will be seen from a letter which Mr. Seaton afterwards communicated 
to the ourt, from the presumed author of the paragraph in question, that the 
Secretary had no personal objection to the disclosure. 
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TK^ judse advocate observed, that the uniform practice had 
been, both in this case, and others, for the accused Ui baud him 
the names of such witnesses as he wished to beefficialij^ summon-' 
ed ; that such request had been uniformly and promptly complied 
with ; that no application had been made to him tor such sum- 
'mons for the Secretary of the Navy ; had it been, it should have 
been afforded the accused without hesitation, and, if now made, 
should be granted at this time. 

The court was cleared, and, when it was opened, it was an- 
nounced, that the paper will not be received, and the judge advo- 
cate id directed to return the same to the accused, which was ac- 
cordingly done.* 

TheJ judge advocate received a letter from Mr. 'Scaton, with 
a reouest that the same be laid before the court ; which wa^ ac- 
cordingly done, annexed, and marked.! 

•NoTBj-^The petition of commodore Porter above referred to, was as fol- 
lows ; 

** Mr. Pr^sidest, 

Tbe unexpected result of the examination of Mr. Seaton, yesterday, obliges 
nie to prefer this, my petition, to the court, to be allowed to prove the same 
facts by other means. By way of excusing my omission to iiav^ the evidence 
ready, I beg to state, that though I was apprised of Mr. Seaton's inteu^ 
tion to claim the privilege of confidence, between himself and the correspon- 
dent from whom ne received the communication in question, I had been very 
clearly advised, as I thought, that such privilege was confined to a few cases 
of professional confidence : which bore no relation to what subsists between 
the conrespondent and the editor of a public jounwil. 

My petition is, that the Secretary of the Navy, be either summoned to at- 
tend as a witness, or requested to answer the same questions propounded to 
Mr. Seaton yesterday. 

As I had, when called upon yesterday, so to day, I have no objection to ex- 
plain the nature and object of the evidence required ; in order, that the court 
may judge of its application and materiality. 

The facts expected to be proved are, that a publication in the National In- 
telligenf^er (rfthe 5th May last, purporting to be a full and correct statement 
and explanation of a particular part of the business, transacted before the late 
court of inquiry, then sitting ; in answer to a publication of the day preceding, 
in the same paper, supposed to be incorrect, was inserted in the said paper, 
at the request of tlie Secretary of the Navy, or with his implicit sanction and 
approbation. 

I conceive this evidence to be material to my defence, upon several points 
#f the accusation ; if, indeed, there be any thing of substance in the accusation 
itself." 

[The petition then proceeded to recapitulate tlie points of the defence, to 
which the evidence was to be applied, in neaily the same terms as jpefore stat- 
ed, when the question was put to Mr. Seaton. The remarks in the note upon 
that part of the proceeding, dispense with any additional remark here.] 

f Note. — The following is the letter referred to : 

Wa8kingtoJhJuIy2T,lS25, 
SIR : — ^In answer to a question put to me yesterday by the court-martial, 
I declined giving the name of the person who was our authority, for a certain 
parag^ph contained in the Intelligencer of May 5th. My unwillingness to 
answer the question directly, proceeded not fi-om a belief, that the gentleman 
«ioncemed would feel himself ag^ieved by a disclosure of his name ; but from 
a regard for a principle which 1 deem it important to observe, and a respect 
, for which dictated my answer to a similar question, propounded to me by the 
court the preceding day, in reference to another publication in the Intelli- 
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The counsel for the accu^ted stated that he had notking tQ sub- 
mit to the court at this time. 

GusTAVus Harrison, a witness, produced bj the judge advo- 
cate, being duly sworn according to law, and bj him examined, 
deposed as follows — 

Q. Were you employed by me during the sitting of the court of 
inquiry, in the case of captain D. Porter, to copy the proceedings 
of the court from my minutes ? 

A. Yes. 

Q. Look at the oHginal record now shewn you,*^ and say whether 
you copied the proceedings of the said court, excepting those of 
the la^tday? 

A. It is all in ray hand writing, with the exception of some cor* 
rections, and the proceedings of the last day. 

Q. At what time were jou furnished the minutes from which 
you took the copy ; when did you return me your copy ; and where 
were those corrections made r 

, A. I generally received them about four or five o'clock in the 
afternoon, after the adjournment of the court; I copied them, and 
Xeturned them the next morning, before the meeting of the court; 
we then examined them, and the corrections were made. 

Q. From the time the copy was made by you, uatil after those 
corrections were made, was it in the power of any one to have 
taken a c^py from either of those papers, and do you believe any 
^uch copy was at any time taken ? 

A. I am positive that it was not. 

The accused not being prepared to cross-examine the witness 
at this time.tthe court adjourned till ten o'clock to-morrow morn- 
ing. ' 

gencer. It is due to the gentleman who communicated to us, the statement 
embraced in the publication of May 5th, to acquaint you now with the fact, 
ihat having beard of my refusal to give up his name, he immediately addressed 
t6 me a note, desiring unequivocally, that I should not be restrained by any 
considerations of dehcacy towards him from giving bis name to the court, as 
it was his intention, in marking his note of May 5, "private," only to withhold 
bis name from the newspaper. This is due to the frankness of the gentleman 
making the communication, and you will have tlie goodness to place it before 
the court — although I do not, by the permission which he gives, feel myself 
absolved from the obligation which regulated my answer yesterday. 

I am very respectfully^ 
^ Your obedient servant, 

W. W. &EATON. 
RICHARD S. COXE, Esq. 
Judge Advocate of the Naval Court-martial. 

*NoTE. — The official record of the late court of inquiry, transmitted by the 
judge advocate to the Navy Department. 

f Note. — The official record, upon which the witness bad been examined, 
was now, for the first time, produced; and its appearance suggested some ita- 
poriant inquiries, which required a more minute comparison of its contents, 
with oftber documents, than could be accomplished at the moment. 
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THURSDAY, My 28. 

The court met, pursuant to the adjournment of yesterday ; pre- 
sent, all the members of the court, the judge advocate, and capr 
tain Porter. The minutes of the proceedings of yesterday were 
read. 

Mr. Harrison being again called, by the accused, was, by him, 
interrpgated as follows : 

Q. Examine the several interlineations and erasures, in the re- 
cord proved by you yesterday, as your transcript from the origi- 
nal minutes of the judge advocate, at pages 7, 8, 21, 25, 26, SI, 
32, 38, 40, Ae adjournment at page 38, and the note at the bot- 
tom of the page 41, ^tnd say by whom they appear to have been 
made ? 

A. The interlineations appear to be in thehand-writih|tof Mr. 
Coxe ; I cannot say whether the erasures were made by him or 
by myself; the adjournment, at page 38, is in my own hand-writ- 
ing; the note, at page 41, is in the hand-writing of Mr. Coxe ; the 
(7) in page 41, is, 1 believe, Mr. Coxe's. 

Q. Can you recollect, with certainty, whether the original min- 
utes, when given you to copy, had in them the words and passa- 
ges which now appear interlined, erased, and added, at the pages 
above mentioned^ of the said transcript ? 

A. I do not know that I can with certainty. 

Q. From your recollection of the general accuracy, or inaccu^ 
racy of your transcript,. as originally made, can you say that you 
made the mistakes which these alterations, now appearing on the 
face of the transcript, indicate ? ^ 

A. I cannot say that 1 made all of them ; I know that I maBe a 
considerable number. 

Q. Refer more particularly to the interlineation at page 7, and 
the note at the bottom ot page 41*, and say whether you have any 
recollection of having made those mistakes? 
'A.I cannot say whether or not it was my omission. 

Q. When did you first see that part of the record giving th^ 
last day's proceedings, stated as in the hand-writing ot the judge 
advocate ? and do you know any thing of the penciled interlinear- 
tion,in the second paragraph oi'the same? 

A. I do not recollect seeing that part of the proceedipgs until 
it was shewn me yesterday, and I know nothing of that interlinea- 
tion ; all that I recollect, is, that when I called, ^s i^sual, for the 
proceedings of that day, I was informed by Mr. Coxe that it was 
copied by him for the purpose of being transmitted to the depart- 
ment, or words to that effect ; I do not think I saw the proceedings 
of that day, at all, until I saw it yesterday. 

Q, (By the judge advocate.^ Have you any recollection of my 
making, on one or more occasions, so many corrections in your 
transcript, that you proposed taking it back with you to make a 
fair copy ? and what passed on that occasion ? ^ 

A. 1 do recollect ther^ were so many cprreitions in one day's 
work, as xo induce me to ask to re-copy it ; your reply was, that 
there was not then time ; that you had to carry them out with you 
to the court, to read them as the proceedings of the court. 
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Q. [On the part of the iM:cu8ed.'] Did 70U ever make more than 
one copy of the record ? " 

A. I have no recollection^at I ever did ; I think I maj have 
made other copies of the papers exhibited bj commodore rorter, 
but I thrnk I never did for the record* 

Q. Look at the sheet now shewn you, and say if it be in your 
hand- writing; at what time you copied it; whether before or after 
you made the transcript for the judge advocate; and from what 
paper, the original, or your transcript, did you copy it? 

[The witness is here shown a loose sheet, purporting to be a co- 
py of 80 much of the record as begins with the words, **the room 
was cleared,'' on page 21, and ends with the words "ten o'clock 
to-morrdw morning," on page M,'] 

A. The paper is in my hand-writing, and I have a perfect recol- 
lection at the circumstances under which I copied it; when I gave 
the answer I did just now, I thought the paper I had made two co- 
pies of, was an original paper submitted by commodore Porter ; I 
now find it was an answer to one of his papers. I copied this be- 
fore copying the repord from the minutes of the judge advocate, 
for the use, as I understood, of commodore Porter, by the direc- 
tions of Mr. Coxe ; and it was, I believe, the only paper I copied 
in his office. 

The judge advocate stated then, that, if there was nothing fur- 
ther ready on the part of the accused, he should now offer the de- 
position of Mr, Monroe, in answer to the interrogatories hereto - 
, fore sent to him. 

The accused desiring to see the papers which it was proposed t)» 
aubmit to the court, the same were handed to him by tnc judge 
advo<f;ate, and, after being perused, were returned. They wefe ac- 
cordingly [no objection having been made,] read, and submitted 
to the court as follows : 

1st. The letter from Mr. Monroe to the judge advocate, dated 
Jfuly 25 th, 1825. 

2d. The interrogatories, cross-interrogatories, and answers 
thereto, sworn to before Mr. J. Bailey, a magistrate in Loudoun 
county, Virginia, July 25, 1825. 

3d. The cepy of a note from captain Porter to Mr. Monroe, da- 
ted May 10th, 1825. 

4th. Copy of Mr. Monroe's answer, dated March 12th, 1825. 

5th. Capuin Porter's reply, dated March 12th, 1825. 

6th. Certified copy of a letter from the Secretary of the Navy, 
dated 2 1st October, 1824, to commodore Porter. 

At the request of the accused, the following letters were annex- 
ed to the record, and marked. 

1st. Secretary of the Navy to commodore Porter, 19th Aug. 
1823. 

2d. Secretary of the Navy to commodore Porter, 30th Septem* 
ber, 1823. 

3d. Commodore Chauncey, [acting Secretary of the Navy,] to 
commodore Porter^ 23d Ootober, 1823. 

4th. Commodore Porter to Secretary of the Navv, 28th May, 
1824. 
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It was also agreed that the documeuts, annexed io Ae oiigintl 
record, as ffiven in evidence before the court of inquiry, 9fe en* 
dorsed, and numbered bj cgmmodore Chauncej, the President of 
said court 

The court adjourned till ten o'clock to-morrow morning. 

FRIDAY, July 29. 

The court met, pursuant to the adjournment of jesterday ; {Ab- 
sent, all the members of the court, (excepting captain Biddle,) the 
judge advocate, and captain Porter. 

Captain Spence stated that captain Biddle was prevented bj 
sickness from attending to day. The minutes of the proceedings 
of yesterday were read. 

Captain Porter stated to the court, that Mr. Jones, his counsel, 
was engsfi;ed in the necessary arrangements, and business of this 
case,^ and that he had nothing, at this time, to lay'before the court. 
Whereupon, the court adjourned till ten o'clock to-morrgw mom- 
ing. 

SATURDAY, July 30. 

The court met, pursuant to the adjournment of yesterday; pre- 
sent, all the members of the court, (excepting captain Biddle,) the 
ju<lge advocate, and captain Porter. 

The President announced to the court, that, although captain 
Biddle was much better than he was yesterday, he still continued 
too much indisposed to resume his seat. 

The judge advocate theajBubmitted, and read to the court, the 
following documents, some of which were presented at the request 
of captain Porter, the residue by the judge advocate, to complete 
the chain of the correspondence. 

1. Copy of letter from Smith Thompson, Secretary of the Na- 
vy, to commodore Porter, dated Navy Department, 19th August^ 
1823. 

2. Copy of letter from Samuel L. Southard^ Secretary of the 
Navy, to captain Porter, dated Navy Department, 29th Septem.- 
ber, 182S. / 

3. Extract of a letter from Hon. Secretary of the Navy, dated 
30th September, 1823. 

4. Copy of letter from I. Chauncey, acting Secretary of the Na- 
vy, to commodore Porter, dated Navy Department^ 2^thOctobery 

823. 

* Note. The eounsel was, at this fjinS, engaged tn a laborious e x a minati on 
ofa volununoos mass of documents, consbdngof the ^iffidal correspondence 
between commodore Porter and the Navy Department, and with the officers 
of the navy under his command ; of Prendenual messages, and offici|d reports 
of the Secreury, ^th the accompanying^ documents, communicated by the 
President to Congress ; all running through the years 1823 and 1824: in order 
to select, from the mass, such as t^ere p^nent to^g^biin and rebut the new 
matters advanced in Mr. Mojvoe's deposition. .r"** 
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5. Extract of letter from comraodoi*e Porter to Hon. Secretary 
«f thcNavv, dated I9th November, 1823. 

6. Extract of instructions from Hon. Secretary of the ^avf 
to commodore Porter, dated December, 1 833. 

7. Copy of letter from Samuel L. Soutli^rd, Secretary of the 
Navy, to commodore Porter, dated Navy Department, 17th Maj, 
1824. 

8. Copy of letter frpm D. Porter, to Hon. Secretary of the Na- 
vy, dated Sea Gull, Matanzas, 28th May, 1824. 

9. Copy of letter from Samuel L. Southard, Secretary of tlic 
Nayy^ to commodore Porter, dated Navy Department, 31st Maj^ 
1824. 

10. Copy of letter from commodore D. Porter, to Hon. Secre- 
tary of the Navy, Washingtcm, 25th June, 1824» 

11. Copy of letter from Charles Hay, for Secretary of the Na- 
vy, to commodore Porter, dated Navy Dq)artmcnt, 29tU June* 
1824. 

12. Copy of letter from commodore Porter to Hon. Secretary 
of the Navy, dated Washington, August 11th, 1824. 

13. Extract of a letter from Charles Hay, [handed in by commo- 
dore Porter,] to commodore Porter, dated Georgetown, D. C. 
11th September. 1824. 

14. Copy of letter from Samuel L. Southard, Secretary of the 
Navy, to commodore Porter, dated Navy Department, 14th Oc- 
tober, 1824. 

It was also agreed that the official reports of lieutenant Sloat,- 
atrd the accompanying documents, and correspondence printed in 
the pamphlet, from page 100 to the end of that publication, be 
submitted to the court, as if given in evidence on this trial. 

It is also agreed, that the following note, published in the Na- 
tional Journal, of June 14th, 1825, being the anonymous publica- 
tion, or note, referred to in captain Porter's letter to the Secreta- 
ry of the Navy, of June 14th, 1825, and in the testimony of Peter 
Force, and which it is admitted, was communicated to "the editor 
of the said National Journal, by R. S. Coxe, esquire, judge advo- 
cate to the court of inquiry therein mentioned, with authority to 
communicate his name, as the author of it, when applied to for 
that purpose, be annexed to the record, as evidence in this case. 

" To the Editor of the National Journal. It appears necessary 
to apprise the public, that the recent publication of commodore 
Porter, on the subject of the proceedings of the court of inquiry, 
in relation to the affair at Foxardo, presents so inaccurate and 
imperfect a view of that matter, that it will, in due time, receive 
proper attention. The record of the court, and statement of the 
ifacts, transmitted to the executive, not having yet been made 
public, it being understood that the business had not been termi- 
nated, furnished sufficient reasons for postponing to a more suita- 
ble period, the rectification of the errors and the supplying the 
deiiciences, which exist in the pamphlet referred to." 

Jmte ISth, 1825." 

The reading of the documents having been completed, th« court 
a'Sfjourned unm two o^clock on Mo»day. 
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MONDAY, Jlugust 1. 

The court met pursuant to the acljourument of Saturday;; pre- 
sent all the members of the court, the judge advocate and captain 
Porter. The minutes of the proceedings of Saturday were read. 

Captain Porfer stated, that his counsel not having yet complet- 
ed the defence which he proposed to submit to the court, requested 
the further indulgence of the court until to-morrow at twelve 
o'clock, by which tinve he would endeavour to be prepared. 

The judge advocate then read and submitted, to the courts cer-* 
tain documents from the Nav^ Department. 

1st. Cbpy of a letter from Commodore Porter to ho!l. Samuel 
L. Southard, dated Washington, October l£th, 1S24. 

2d. Copy of a letter trom same to same, dated Washington, 
October I9lh, 1824. 

Captain Porter then objected to the reading of these letters, or 
more of this kiml.tlmt they had no relation to, or Connexion with 
the charges or spc'cilications ; that he was prepared to meet any 
other charge which either now, ot at any future time, might be' 
preferred for any pai t of his conduct, but that he was now with- 
out his counsel; he, of himself, objected to the production of thi.s 
testiuujny. 

The judge advocate remarked, that the letters were offered as 
the answers to letters read on Saturday, of as letters to which 
some of them were answers ; that a part of the correspondence 
having been read, it seemed proper to submit the residue of it. 

The court being cleared, proceeded to deliberate upon the ques- 
tion ; and after some time, it was opened, when the resolution of 
the court was announced, that the papers should be read, but that 
the court would adjourn until to-morrow, that the counsel for the 
accused might be present at the reading of the ssLme,(a) 

£ With this day's proceedings, ends the assistance afforded us by 
the official minutes of the court's proceedings: not having been able, 
for reasons stated, to get access to the subsequent record of the pro- 
cee<lings. — This leaves a chasm of a few days, till the delivery ol the 
defence, after which, the published proceedings will enable us to 

(a) Note. — We omitted to introduce, at the proper place, the correspon- 
dence between the Secretary of the Navy, and Gales and Seaton, editors of 
the National Intellig'encer, refen-ed to in the first part of Mr. Seaton*s evi- 
ileaice, as explaininjj tlie nature of the privileg-e he claimed, not to disclose 
the name of anonymous correspondents. (Vid. ante, p. 51.) We have not 
been u!>le to pixjcure copies of the Secretary's notes tp the editors; but tlieir 
- conteiits ure saHicifUtly intelligible, from the answere of tlie editors : 

** Office of the National Inidligmcer, 
''April 16, 1825. 
** Gales & Seaton have the pleasure to acknowledge the receipt of the note 
fifthe hon. Secretar}' of tl»e Nuvyj requesting- them "to inform hnn from whom 
tliey received the con-espondence, which was published in the Daily National In- 
U llig-cuccr, of tlie 30th March last, purporting- to be a coiTespondence be- 
tween the Stcretar> of the Navy and commodore D. Porter." Gides & Seaton 
hiivc the honor to state, in reply to this note, that the copy of the correspon- 
dence was received from an officer of the Navy. If it be not genuine, or be 
incoFTect, tlie name of the communicator wi^J be iiistantly disclosed to the 
.Secretary of the >.'uvy. 
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complete the report, in the lanj^ageofthe court itself, aad in tb«- 
irords of the record. Indeed that is the only part of the minutes, Cez- 
cepting of course the docamentarr and oral evidence,) which it 
was, at all, material to pursue in this report* We had determin- 
tdf at first, to disregard the form of a journal, observed in the 
record, and merehr to arrange and embody the evidence, with a 
condensed view ot the other proceedings ;— 4>ut, at length, con- 
cluded that it would be mora satisfactorv to give a detailed histo- 
ry of the trial, in the form of the official journal, as far as a liter- 
al copy of it, supplied the materials of a full report. In the in- 
terval between this day and the delivery of the defence, there 
was only one on which any business was transacted, more than 
the formal meetings and adjournments of th^ court ; and of the 
transactions of that day, ye shall be able to give a satii^factorj 
report.] 

TUESDAY, Jlugust 2. 

From the last day's proc<9edings it appears, that the judge ad- 
vocate had offered and read certain documents, to which commo- 
dore Porter had objected. The judge advocate had also offered a con- 
siderable number of other documents, supposed to be of the same 
description, as being a voluminous official correspondence be- 
tween the commodore and the navy department, relating to prior 
transactibns, and bavins no connection, whatever, with any mat- 
ter embraced in any of the charges and specifications. The de- 
cision of the court, that they should be read, is not very distinct- 
Iv stated, whether absolute, or depending upon cause to be shown, 
the next day, when the commodore's counsel should attend. 'Fhe 
latter was, after some explanations between the counsel and the 
court, admitted to be the intent and effect of the order: and the 
counsel accordingly proceeded to draw up a written exception to 
the admission both'uf the documents offered yesterday, and of those 

The Secretary in a seeund note to the editors, insisted on his right to de* 
mand the name of the person, who had communicated the papers in question, 
B an officer of the navy : to which they repUed ui the following note — 

" Office of the National InieWgencer, 
^ Jlpril 19, 1&2S. 

**6ales & Seaton present their respects to the hon. Secretary of the Navy, 
acknowledging the receipt of his note of the dale of yesterday. In seeking^ 
for their readers, from sources accessible to them, information of an authentic 
nature, concerning a matter already spread before the public, by official docu« 
ments, they were not aware that they should for themselves, or for the gentle- 
man who kindly furnished the copies of the papers refeired to, incur the dis- 
approbation of the department. 

•niie authenticity of those papers not being* questioned, and the name of the 
officer being desired, it woidd appear, only to disapprove of his conduct, the 
editors, being unwilling to compromit any one for a servite rendered to tliera, 
if not the public, take leave most respectfully, to decline a compliance with 
tbe request of the hon. Secretary ; assuring lum at the same time, with g^eat 
ttncerity, that there is not an officer in tiiis government, to whose known 
wishes, It would give them greater pleasure at any time, to accede. k, 

** P. S. It cari hardly be necessary to state, that, in coming to the conclu- 
sion above stated, G. & S. have not held any consultation with their corres> 
poadea^ who furnished the papers in question.'^ 
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^tdFered in addition to daj ; consistine of a variety of letters, of 
the description above mentioned. We have no copy of this ex- 
ception ; which, in substance, turned upon the foliowing jp^iints : ^ 
^* The apology for offering these letters, at this stage ot the tri- 
al, is, that they are 'answers to letters read on Saturday, or let- 
ters to which soipeof them were answers.' But, after a carelut 
inspection of them, it is not perceived that they come under either 
description, in relation to any letter produced on the part of the 
<;oromodore. It was apparent that the judge advocate was, on Sa- 
turday, and had been long before, ip possession of the whole se- 
ries of correspondence between commodore Porter and the navy 
department; and he had, on Saturday, exercised his discretion, 

. without control or interference, in exhibiting such parts of the 
same as were pertinent to, and explanatorv of, such parts of the 
correspondence as had been exhibited on the part of the commo- 
•dore. The additional letters offered yesterday, (Monday,) and 
again to day, are foreign, (as will be obvious to the court on an 
inspection of the same J not only to any of the matters comprised 
in the charges and specifications, but to any of the collateral ex- 
planations brought forward by the commodore. It is not perceiv- 
ed that any one of them even professes to be a letter either di- 
rectly answering to, or answered by any one so produced by the 
commodore : nor is it pretended that they are, at all, necessary to 
explain what goes before. The only design or tendency, to be 
conjectured from their import, is to raise a prejudice, by intro- 
tfocipg long-past, and, as it was' thought, long adjusted discus- 
sions : which, if to be revived for any purpose, should have been 
brought forward in the form of s^dditional or independent charges 
or specifications. If they be thought competent to support any 
such charges or specifications, commodore Porter has professed 
himself ready to meet them, when he shall be properly called to 
account, for any exceptionable matter that may be supposed to 
be contained in the correspondence now offered. But it is high- 
ly inconvenient and unfair to load tlie present trial with this mass 
of collateral and irrelevant matter. It perplexes and en^barrasses 
the party in his defei^ce ; imposes upon him a necessity to answer, 
by long and laborious explanations, matters of which he is not ac- 
cused : and, from the most satisfactory and triumphant answer to 
which, he can derive no positive advantage, to his main defence: ' 
while he runs the risk of encumbering the real merits of his case 
with doubt or prejudice, by failing to explain and rebut, witli the 
requisite clearness and conclusiveness, collateral matters of criin- 
ination, thus unexpectedly brought against him ; which are not pre- 
tended to come within the scope of the promulgated charges and 
specifications ; — ^and of which he had not any notice, whatever, 
till this late hour, when actually engaged in arranging his final 
defence. 

It is distinctly admitted that far the greater part of the docu-* 
ments and correspondence,, recently produced by commodore Por- 
ter, is equally foreign ai)^ irrelevant to the real matter of the 
charges and specifications originally exhibited against him, and to 
the legitimate* scope of a defence, limited to such charges and spe- 
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cifications. But, at a late stage of the trial, after the evideoce, 
on both sides* at all pertinent to the pending charges and specifi- 
cations, bini been completely exhausted, the deposition of Mr. 
JMonroe had been introduced, on the part of the prosecution ; rip- 
ping up old, and [as it was thought,] long adjusted topics of differ- 
ent and discussion ; and, in short, amounting to an exhibition of 
new and distinct noatters of criininati«>n or blame; which, from the 
matters themselves, and (he manner of treating them in the depo- 
sition, and from the character and circumstances of the partj, bj 
whom they were propounded, imposed upon the cofninodore an 
indispensable necessity to explain and answer them.*' To this ne-^ 
cessary explanation, by way of a defence, strictly confined to 
these new and collateral matters of charge, had the selection vf 
letters offered by commodore Porter, on Thursday and Saturday 
last, been confined.! 'Tis true enough that the deposition was 
wholly irregular, inadmissible, and illegal, both in its caption, and 
in its substance. Let the facts, which it purported to prove, be 
ever so inaterial and pertinent to tlie issue, nothing was ukore il- 
legal, or iuiprijper, than to offer pioof of them, in the form of a 
written affidavit, instead of the examination (»f (lie witness in open 
court : and if such an affidavit were admissible to prove any facts, 
tftill there was not one proved by tins deposition, that was, at all, 
material or pertinent to the issue. The dep(»sition should there- 
fore have been rejected, if exception had been taken to its admis- 
sion : but from the inmftting name and character of this evidence, 
and the general curiosity and expectation which it had excited, the 
accused knew not what popular inferences might have been drawn, 
fiomthe suppression of it, through hlsnjeans. He therefore j)re- 
lerred letting it pass, unquestioned, and taking upon himselt tlie 
burthen of an additional and collateral justification against its im- 
putations, both direct and implied. He had thus been drawn in- 
to the discussiim and exhibition oi matters^ irrelevant to the ori- 
jKifial charges; in answer to collateral aad irrelevant imputations 
advanced by the prosecution. But surely tliis could be no war- 
rant for pushing the aberration, from the matter in issue, to any 
further extremes. Surely the accused could not be held to tole- 
rate the unlimited addition of n.ew burthens, because he had not 
revolted against the tiist transgression of the prescribed limits of 
(Tie accus.ition. He therefore took his stand, at this point; and 
insisted tliat tly.* accusations, which he was to answer, should, 

* Ntrci.. 1 or the time and manner oi' introdnchig' \hU deposition, vide n'lin- 
ntt'S of proceeding for Tlmisda}-, July 28, ante p. 64. The inteiTogatoiies Iiad 
been despatched, by the ividg-e advocate to Mr. iMonroc, on Friday, the '22(\, 
or Saturday* tlic iod. ( Vide ante ]>. 49, 50.) At the opening of tlie court, in 
the morninjj of Monday, the 25lh, tiic judge axlvoade stated that he had nd 
received the depobition: (vide ante p. 50,) but wiien it was uctuuliy received, 
was never ?.nnounccd; nor had Uk' accused any notice whatever of its recep- 
tion, till it was produced and read in cvideMice, on Thursday the 28th, as be- 
fore stated. It way reported, and believed, tliat the messenger had arrived 
with the deposition, eitlierin the couri'e of the day onMoiidavjOr oa tlie next 
HK)ining-. 

f Vide ante p. G:i--5"G. 
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Benceforth, be limited to such as had already been advuDCftd,-^- 
ther in the ori|inal charges, or in Mr. Monroe's deposition." 

Such were the substance and effect, as now recollected, of the 
objections urged on the part of commodore Porter. 

The decision of the court, after considerable deliberation, in 
closed doors, was announced. It bore, in substance, that, though 
great latitude had already been taken in the exhibition of irrele- 
vant testimony, the court had resolved to stop at this point ; and 
the documents offered by the judge advocate, and objected to by 
commodore Porter, were rejected. The decision did not, as it was 
understood, include Mr, Monroe's deposition, as among the evi- 
dence, so censured as irrelevant; but it was understood as clearly 
including the documents, that had been offered on the part of the 
commodore, in answer to that deposition. It may, possibly, have 
included both. 

AVhen the nature and contents of the docuipenta, so exhibited 
by commodore Porter, come to be seen and compared with Mr. 
Monroe's depositiim, it is respectfully submitted, that the injus- 
tice of selecting them out for censure, or even of involving tnem 
in a common censure, with the deposition, will be obvious. The 
only question could have been, do they refute or explain any im- 
putation, expressed or implied by the deposition r If they do, then 
'tis clear that the censure, for a departure from the matter in is- 
sue, rests upon the introduction of the latter document, exclusive- 
ly ; and not up«n documents which it had made necessary to the 
defence. This question is confidently referred to the decision of 
the documents themselves; which are presently to be set forth. * 

It may be also proper to record, in this place, as connected 
with the subject of these disputed documents, that no prior inti- 
mation whatever, of any intention to offer such, had been givci^ ta 
the accusefl or his counsel. On Friday, the ^2d July, Mr*^ Boyle, 
a clerk in the navy department, was called and examined, to au- 
thenticate a large mass of papers i of which no description was^ 
given at the ti«ne, or entered on the nunutes, further than what 
may be collected from Mr. Boyle's answer j namely,^that they con'^- 
sisted of a voluunnous C(»rrespondence between the navy depart- 
ment and couimodore Porter ; but what, or how many letters were 
comprised in such correspondence, the record does not, to tliis 
day, inform i\»,(a) It was obvious to every one, who saw the mass-, 
of papers handed to Mr. Boyle, and, indeed, it is proved bj his 
answer, that it contained very many more than tlvefour remaining, 
letters, referred to in the first specification of the second charge, 
which were then read by the judge advocate. 

Ctmimodore Porter's counsel requested a list of the documents 
that had been authenticated by Mr. Boyle; he was answered that 
there was no list. He then asked to look at the dcK:uments; but: 
was answered that it would be time enough t«» exhibit them, when 
offered to be read in evidence. At the request of commodore Por- 
ter, who had determined, as far as possible, to avoid raising any 
more questions upon collateral points, all further discussh>n on / 
th\i subject was waived : and the ilocumcnts remained io the cus- 

faj Vide Mr. Boyle's exaniijmtjoiv ante p. 49. 
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Cesumed, and onlr presumed, that the parts of correspondence, 
t^veen the navj department and commodore Porter, wmch were, 
sabseqaenrly, produced in detached parcels and at different times^ 
as noted in the preceding minutes, were among the papers aatbeii- 
ticated bj Mr. B(»jle: of which the letters, which formed the sub- 
ject of this last discussion, maj have been a part Such was the 
only notice of an intention to produce any part of commodore 
Porter's official correspondence, not called for by the s^cifica- 
tions ; except what was attached to Mr. Monroe's deposition. 

Commodore Porter's counsel had, during the last week, trass- 
tnitted to the judge advocate a list of documents, referring to a 
letter from the Secretary of the Navy to commodore Porter, aated 
April the 9th, 1825, with certain papers enel|>8ed in it; and to 
sundry messages from the President to Congress, with the official 
reports from the nr4vy department, and other documents sccom- 
]tonyiDg the same, as printed by the authority of Congress; which 
were to be referred to in th^ defence, to illustrate various points, 
applicable to the original ^barges and specifications, or to Mr* 
Monroe's deposition, and which it was proposed to enter on the 
minutes. Some difficulty, not precisely understood from the mes- 
sage received in answer, being made, about the form of the pro- 
posed entry, the oppoHunity was taken, to day, of submitting the 
detailed list and specification of the documents, with a request to 
have them attached to the record as evidence. 

The court, upon consideration of this request, decided minst 
the admission of the documents : but the decision was qualified by 
an intimation, that the accused might use and refer to theiiM| 
official and public documents, in his defence. Upon some further 
explanation, as to the intention and effect of this order, it was 
readily conceded, by the judge advocate, that all form, as to the 
authentication of the documents, was dispensed with : and that 
the accused might have every advantage from them, as official aod 
public documents, that the most furmalauthentication of the same 
could give him : and so, in effect, it was considered, that all these 
documents form a part of the evidence, in so far as they are in- 
trinsically relevant and material to any matter in issue; and w« 
shall accordingly arrange them among the documentary evidence 
'in the case. 

It was then arranged that the defence should be dclif cred «n 
yriday next, August 5th. 

WEDNESDAY, 3d, a^d THURSDAY, 4th J«^t4 

The court met, and adjourned, on each day, according to tW 
previous appointment of Friday for the defence, 

FRIDAY, 5th, and SATURDAY, 6th Jlugud. 

These two days were consumed in tlie delivery of the defen* ' 
and in the reeling of the doctiments referred to m it^ 
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We shall now, without regard to order of time, or to the form 
of a regular journal, arrange and methodize the documentary evi- 
dence, as applicable to the several charges and specifications : and 
then present the arguments, on the preliminary points of law, the 
general defence, and the official and published minutes of the 
court's proceedings, subsequent to the conclusion of the defence, 
on* Saturday, 6th August. 
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Jt$ will on the part of th€ prosecution^ a$ of the defence^ 
under the several chargu and speeifieaUone. 

Chabce First.— disobedience OF ORDERS, Ac. 
FOXARDO AFFAIR. 

(No. 1.) 

\JLaXer of instructiom from the Secretary of the Mlavg; whidt 
are produced as the orders which Commodore Forter is charg- 
ed with having disobeyed.'] 

NAVY DEPARTMENT^ February 1, 1823. 
Sir, 

You have been appointed to the command of a sauadroii, 
fitted out under an act of Congress, of the 20th December last, 
to cruize in the We«t-Irtdia seas and Gulf of Mexico,/or tkepur- 
pose of repressing piracy^ and affording effectual protection to the 
citizens and commerce of the United States, 

Your attention will, also, be extended to the suppression of the 
slave trade* according; to the provisions of the several acts of Con- 
gress, on that subject; copies of which, and of the instructions 
heretofore given to our naval commanders thereon, are herewith 
gent to you. 

While it is your duty to protect our commerce against all un- 
lawful interruption, and- to guard the rights, both of person and 
property, of the citizem of the United States, wherever it shall 
become necessary, jou will observe the utmost caution not to 
encroach upon the rights of others ; and should you, at any time, 
be brought into discussion, or collision, with any foreign power, 
in relation to such rights, it will be expedient and proper that the 
same should be conducted with as much moderation, dmi forbear- 
ancef as is consistent with the /toTiour of your country, and the 
just claims of its citizens. 

Should you, in your cruize, fall in with any foreign naval force, 
engaged in the suppression uf piracy, it is desirable that harmony, 
and a ^ood understanding, should be cultivated between you ; and 
you will do every thing, on your part, that accords with the honor 
of the American fla((, to promote this object. 

So soon as the vessels at Norfolk shall be ready for sea, you 
will proceed to the West-Indies, by such route as you shall judge 
best for the purpose of effecting the object of your cruize. YoS 
will establish, at Thompson's Island, usually called Kev-West, 
a depot, and land the ordnance and marines, to protect thestpres 
and provisions; if, however, you shall find any important objec- 
tion to this place, and a more suitable and convenient one can be 
found; you are at liberty to select it as a depot 
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Tov W|}l afiiumiic» jour arriTal tnd objeet to the aothoiftiipi 
c^tII tod nuHtarjf of the island of Cuba, and endeavor to obtaii» 
ajffiqr^aa shall be practicable, their co-operation ; or, at leasts their 
favorable and friendly support, ^iviag them tlie most unequivocal 
assurance^ that your sole ooject is the destruction of pirates. 

The system of piracy which haa grown up in the West-lDdieiy 
^uia obviously arisen-from the war between Spain and the new m* 
vemmentSy her late provinces, in this hemisphere ; and from tte 
Jiiiiited force ia the islands, and their sparse populatioB, matijr 
portiopaof each being entirely uninhabited, and desolate, to wbicn 
the 9cHp^ authority of the government does dot extend. It is 
understood that establishments have been made by parties of these 
banditti, in those uninhabited parts^ to which they cai-ry their plun^ 
der, and retreat in time of danger. It cannot be presuniei,, that 
the governmeot of any island will afford any protection, or couift- 
tenance, to such robbers. It may, on t|)e contrary) eonfidemtiy 
be Mievedj that all governments, and particularly those most ex>- 
piMtdf Will afford all means in their power for their suppressibn.' 

Pirates are considered, by the Uw of nations, the enemies of 
the human race. It is X\keaaty of all nation$ to put them down^; 
and none who respect their own character, or interest, will refuse 
to do it, much less afford them an asylum, and protections The 
nation that makes the greatest exertions to suppress such banditti, 
has the greatest merit. In making such exertions, it has a ri^ 
to the aid of every other power, to tite extent of its means; and 
to the enjoyment, under its sanction, of all its rights, in the port- 
suit of the object. In the case of l>elligerents, where the arniy^^ 
of one party enters the territory of a -neutral power, the army of 
the other has a right to follow it there. In the case, of firatt^ 
the right of the armed force of one power, to follow them into 
the territory of another, is more complete. In regard ta pirate^ 
there is no neutral party ; they being the enemies of the birman 
race, all nations are parties against them, and may be considered 
as allies. 

The object and intention of our government is, ta respect the 
Aelin^s, as well as the rights of others, both in substance and in 
form, m all the measures which may be adopted to accomplish the 
end in view. Should, therefore, the crews of any vessels, which 
you have seen engaged in acts of piracy, or which you have jlKS$ 
cause to sptspect of being of that character, retreat into the ports^ 
harbours, or settled parts of the islands, you may enter, in pur- 
suit of theoi, such ports, harbours, and settled parts of thecoun-^ 
try, for the purpose of aiding the local authorities, or people, «» 
the case maybe, to seize, and bring the offenders to justice ; pre*^ 
▼ioosly giving notice that this is your sole object. Where a go^ 
vemment eansts^ and is/?ft, you will, in all instances, respect the 
local authorities, and only act in aU of, and co operation with 
them; it being the exclusive purpose of the government of the 
United States, to suppress piracy ; an object in which all nations 
are equally interestea ; an«f, in the accomplishment of which, the 
Spanish authorities, and people, will, it is presumed, cordially co-' 
•perate with you. If in the pursuit of pirates, found at sea, they 
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thall retreat into the tiDsettled parts of the islands, or foreign 
territory, yon are at liberty, to parsite them, to long only as dicre 
is reasonable prospect of being able to apprehend them; and, in 
DO case, are jou at liberty to pursue and apprehend any one, af- 
ter having been forbidden so to do, by competent authority of the 
local ^vernment. And should tou, on such pursuit, apprehend 
any pirates, upon land, you will deliver them over to the proper 
authority, to be dealt with according to law ; and you will fur* 
Bish such evidence, as shall be in your power, to prove the offence 
alleged against them. Should the local authorities refuse to re- 
ceive, and prosecute such persons, so apprehended, on your fur- 
nishing them with reasonable evidence of their guilt, you will, 
then, keep them, safety and securely, on board some of the ves- 
sels under your command, and report, without delay, to this de- 
partment, the particular circumstances of such cases." 

Great complaints are made of the interruption, and injury to 
our commerce, by privateers fitted out from Spanish ports. You. 
will endeavour to obtain from the Spanish authorities, a list of the 
vessels so commissioned, and ascertain how far they have been 
instructed to intercept our trade with Mexico, and the Colombian 
Republic; impressing upon them, that, according to the well 
settled rule of the law of nations, the United States will not 
consider any portion of the coast upon the Gulf of Mexico, as 
legally blockaded, except where a naval force is stationed, siif- 
ficieot to carry into effect the blockading order, or decree ; and 
that this^overnroent does not recognize the right, or authority of 
Spain, to interdict, or interrupt our commerce with any^ portion 
or the coast, included within the Colombian Republic, or Mexican 
Government, not actually blockaded by a competent force. 

All the United States ships and vessels of war, in the West- 
Indies, of which a list is herewith enclosed, are placed under 
your command, and you will distribute them to such stations as 
shall appear to you best calculated to afford complete protection 
to our commerce; in which you will embrace the object of pro- 
tecting the convoy of speciej^ from Vera Cruz, and the Mexican 
coast, generally, to the United States. Keep one vessel, at least, 
upon this service, to be at or near Vera Cruz» during the healthy 
season of the year, and to be relieved, as occasion shall require, 
both for convoy of trade, and to bring specie to the United States, 
confining the transportation to the United Slates only. 

You will be particularly watchful to preserve the health of 
the officers and crews, under your command, and to guard, in 
•very possible manner, against^the unhealthiness of the climate; 
not permitting any intercourse with the shore where the yellow 
fever prevails, except in cases of absolute necessity. 

Wishing you good health and a successful cruize, 
1 am, very respectfully, sir. 

Your obedient servant, 

SMITH THOMPSON. 

Com, Batio Pobtbr, Commanding \ 

U, S. JNiwal Force^ Wat-Indies^ Present. > 
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(No. 2.) 
^Commodore Porter^ offiZial report of the affair at Foxarda.^ 
UwiTBD States' Ship John Adams, 

Passage Island, JVdvember 15, 1824» 
Siji : I have the honor to inform you that, on my arrival at St, 
Thomas', I was informed that lieutenant-commandant Piatt, of 
u^ United States' schooner Beasle, who had visited Foxardo, a 
town on the east coast of Porto Rico, about two miles from the 
sea, for the purpose of making inquiries respecting a quantity of 
<iry goods supposed to have been deposited tiiere by pirates^ wasy 
after being recognized as an American officer, by the proper au- 
thorities there, imprisoned and shamefully treated. 

Indignant at the outrages which have so repeatedly been heaped 
on us by the authorities of Porto Rico, I proceeded to this place, 
where I left the ship, and, taking with me the schooners Grampus 
and Beagle, and the boats of the John Adams, with captain Dal- 
las and part of his officers, seamen, and marines, proceeded to 
the port of F^oxardo, where, finding preparations were making to 
fire on us from the battery on shore, I sent a partv of seamen and 
marines to spike the guns, which was done in a few minutes, as 
the Spaniards fled on the landing of the party. I then landed 
with two hundred men, and marched to the toMfn, spiking on the 
way the guns of a small battery^ placed for the defence of a pass 
on the road, and reached the town in about thirty minutes after 
landing : 1 found them prepared for defence, as they had received 
information from St. Thomas' of m^ intentions of visiting the 
place. I halted about pistol shot from their forces, drawn up on 
the outskirts of the town, and sent in a flag, requiring the Alcalde, 
or governor, with the captain of the port, the principal offenders, 
to come to me to make atonement for the outrage ; giving them 
one hour to deliberate* They appeared accordingly, and, after 
begging pardbn (in the presence of all the officers,) of the officer 
who had been insulted, and expressing ^reat penitence, I permit- 
ted them to return to the town, on their promising to respect all 
American officers who may visit them hereafter. We then re* 
turned to the vessels, and left the harbor, after being at anclior 
three hours. 

As we were getting under way, a number of persons appeared 
on the beach, bearing a white flag, and having with them some bul- 
locks, and a number of horses, apparently laden, no doubt a pre- 
sent from the authorities of the place, which they informed me 
they should send me. 

There is no doubt that our persons and our flag will be more res- 
pected hereafter, than it has been, by the authorities of Porto Rico. 
Every officer and man, on this occasion, conducted themselves 
in a manner to meet my entire approbation. 

I have the honor to be, very respectfully, your most obt.sevt. 

D. PORTER. 
Hon. Samuel L. Southard, 

Secretary of the JVavy, ffashington. 
[NoTB. — ^It was admitted, on the trial, that this letter was rec<*ived at the 
department, on the 4th December, 1824.] 
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(No- 3.) 
[The Secretary of the JV*ar]|^s Idter of recal to Chm. Forier.'f 
Nayt Ds^ABTM£liT» srtft December, ISSSi 

Sm: Tour letter of the 15th of Koveraber last, refating'iotlie 
extraordinarj transactions at Foxardo»in the ijslanci of Porib*IH* 
ee» on the -—of that month, has been receiTed and conaim^* 

It is not intended, at this time, to pronounce an opiDioo on tlit 
proprietj of those transactions on jour part, but their importaiice 
demands for them a full investigation, and you will proceed, with* 
out unnecessary delay, to this place, to furnish such explanation 
as may be required of every thing connected with liieir ctLUse^ 
origin, progress, and termination. For that purpose, you will 
bring with you those officers whose testimony is necess^irj, psr* 
ticularly lieutenant Piatt, aod such inrritten evidence as you may 
suppose useful. 

You will return in such convenient vessel as may lie be^tspared 
from the squadron, and on jour leaving the station, jou will de- 
liver the command to captain Warrington, with all such papers, 
instructions, aod information, as may be useful to enable him in 
the most effectual manner, to accomplish all the objects for which 
the vessels now under your command were placed there. 
I am, y9Wj respectfully, &c. 

SAMUEL L. SOUTHARO/ 
Com. Divf i» Pqbtbh, comroanduie U. S, ^ 

Naval Forces, W.Indies, Gulf of Mexico, &c.j * 



[Documents referred ta in the Defence^ (t$ connected 
unthf or tending to^ illustrate the aforegoing.^ 

(No. 4.) 

Resolution of the House of Representatives, passed on the STth 
December, 1824, requesting the President **to cominunicate to 
the House any inf<>rmation in his possession, not improper to b^ 
communicated, explaining the character and objects of the visit 
of the naval officer of the United States, commanding in the West 
Indies, to the town of Foxardo, in the Island of Porto Hico, oa 
the — — day of November last*'Y«^ 

faj Note. The attention of the court was directed in the defence, for rea- 
sons there explained, to the circumstance of the Secretary's letter of recal te 
commodore Porter having been deferred to the vep' day, on which this reso- 
lution passed : though the only information, on which that recal wasvfbandea, 
to wit : commodore Porter's official report {No. 2, as above,) had been receive 
cd more than three weeks. 
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<No. 5.) 

7!fkii^''tn$UeM^$ Message^ of the 2Sth December, 1824, iu an- 
.#«iriir%^ tbls fore^ing r«au!utioD ; which, after com municatiag a 
report ifroiti ti^ ^cretarj of the Navy, and a letter from commo- 
dore FM^, as all the informatioh in possession of the Executive, 
im the sotiject, concludes, as follows: "Deeming the transactioa« 
adverted to, of high importiktiee« an Arder has been sent (b) to 
commodore Porter to repair hither, without delay, that all circum- 
atancea, connected therewith, may be fuUy investigated.'^ 

[IHu Secretory of (he JSTavyh report, referred to in thejaregding 

message.'} 

Navt Department, December 28, 1824. 

Sir : In answer to a resolution of the House of Representatives, 
ef the 2rth instant, that *' the President of the United States be 
requested to communicate to the House any information in his 
possession, not improper to be communicated, explaining the char- 
acter and objects of the visit of the naval officer of the United 
States, commanding in the West Indies, to the town of Foxardo, 
in the Island of Porto Rico, on the — • day of November last," 
I have the honour to enclose to you a copy of a letter from cap- 
tain David Porter to the department, dated 15th November, which 
is. the only information on the subject, in possession of this de- 
pa^tMlast. 

jy^trder has b^n given that captain Porter should return to 
tmffaic«, without unnecessary delays and an officer will sail 
fnm the United Statea to relieve him, and take command of the 
squadron, in arvery few days, as soon as a vessel can be prepared 
fw the purpose, 

1 have the honor to be^ very respectfully. 

Your most obedient servant, 

SAM. L. SOUTHARD. 
The President of the United States. 

[J>rute, The letter from captain David Porter, enclosed in this 
report, is the same given above as No. 2.] 

fbj Note The order bears daUthe27tk, tli^ day before tlie message. 
Vide No. 3, as abof^e. 
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[NoTK. Th$ following documenU, JV*o. 6, 7, and 8, wm*^ intro^ 
duced to show, (in addition to^ and in corroboration o/, tke oral 
evidence already given on that point.) the notoriety, nature^and 
extent, of the piratical haunts and receptacles on the eoastg, ^imd 
in the interior of Cuba and Poiio Rico, and of the conneaii^u 
between the pirates and the inhabitants of certain parts offkmB 
Islands; espeeially of the latterJ] 

(No. 6.) 

{^Extract from the President's Message to Congress, (ISth Cong^ 
1st SesJ Dec. 2, 18^. Vide printed Message, [l]p. 9-10w] 

^ Although our expedition, co-operatin£ with an invigorated ad- 
ministration of the government of the Island of Cuba, and with 
the correspondrne active exertions of a British naval force in the 
same seas, have almost entirely destroyed the unlicensed piracieB 
from that island, the success of our exertions has not been equal- 
ly effectual to suppress the same crime, under other pretences and 
colors, in the neighbouring island of Porto Rico. They have been 
committed there under the abusive issue of Spanish commissions. 
At an early period of the present year, remonstrances were made 
to the governor of that island, by an agent, who was sent for the 
purpose, against those outrages on the peacefiil commerce of the 
United States, of which many had occurred. That oflficer, profes«>. 
sing his own want of authority to make satisfaction for oar jast 
complaints, answered only by a reference of them to the govern 
ment of Spain. The minister of the United States, to that conrt, 
was specially instructed to urge the necessity of the immediate 
and effectual interposition of that government, directing restitu^ 
tion and indemnity for wrongs already committed, and interdict- 
ing the repetition of them. The minister, as has been seen, was 
debarred access to the Spanish government, and, in the mean tiroe^ 
several new cases of flagrant outrage have occurred, and citizens 
of the United States in the island of Porto Rico have suffered, 
and othei's been threatened with assassination, for asserting their 
unquestionable rights, even before the lawful tribunals of the 
country." 



(No. 7.) 

[^Extract from the President's Message to Congress,, (\2th Cong* 
2d 8es») Dec, 7, 1824. Vide printed Message, [1] p. 12-13.] 

** The force employed in the Gulph of Mexico, and in the neigh- 
bouring seas, for the suppression of piracy, has likewise l>een pr^^ 
served essentially in the state in which it was during the last year. 
A persevering effort has been made for the accomplishment of that 
object, and much protection has thereby been afforded to our com- 
merce; but still the practice is far from being suppressed.- From 
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ererj view which has been taken of the subject, it is thought that 
it will be necessary rather to augment than to diminish our force 
in that quarter. There is reason to believe that the piracies now 
complained of, are committed by bands of robbers who inhabit the 
land, and who, by preserving good intelligence with the towns, 
and seizing fa^vourable opportunities, rush forth and fall on un- 
prot^ted merchant vessels, of which they make an easy prey. 
The pillage thus taken, they carry to their lurking places, and 
dispose of afterwards, at prices tending to seduce the neighbour* 
ing population. This combination is understood to be of great ex« 
tent, and is the more to be deprecated, because the crime of pi- 
racy is often attended with the murder of the crews, these rob- 
bers knowing, if any survived, their lurking places would be ex- 
posed, and uiey be caught and punished. That this atrocious 
practice should be carried to such extent, is cause of equal sur- 
prize and regret. It is presumed that it must be attributed to 
the relaxed and feeble 9iate of the local govemrftents, since it is 
not doubted, from the high character of the governor of Cuba, whio 
is well known and much respected here, that if he had the power^ 
he would promptly suppress it." 



(No. 8.) 

{Extract from the Secretary of the JNTarv's Rewyrt^ December 1, 
18^4, accompanying the last Message* VidepHnted l)ocumenits, 
page 111.3 

<* There are few, if any, piratical vessels of a Jarge size in tht 
neighbourhood of Cuba, and none are now seen at a distance from 
the land ; but the pirates conceal themselvep, with their boats^ in 
small creeks, bays, and inlets, and finding vessels becalmed, or 
in a defenceless situation, assail and( destroy them. When dis- 
covered, they readily and safely retreat into the country, whens 
our forces cannot follow, and, by the plunder which they have ob- 
tained, and which they sell at prices low and tempting to the 
population, and by the apprehensions which they are able to cre- 
ate in those who would otherwise give information, they remain 
secure, and mingle, at pleasure^ in the business of the towns, and 
transactions of society, and acquire all the information necessary 
to accomplish their purposes. Against such a system, no, naval 
force, within the control of this department, can afford complete 
security, unless aided by the cordial, unwavering, and energetic 
co-operation of the local governments; a cooperation which would 
render their lurking places on land unsafe, and make punishment 
the certain consequence of detection. Unless this co-operation 
be obtained, additional means ought to be entrusted totheKxe* 
entivo, to be used in such manner as experience may dictate.'' 



XI 
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[Note. Tht following iocumtnts, JVo. 9, 10, and 11, were intro^ 
duced, as preceding instances of the sanction given by the go* 
^emment, under the same identical instructions now in question, 
to descents from our squadron upon Spanish territory : the at-f 
tack upon persons there inhabiting, and apparently engaged in 
the ordinary pursuits of the country ; the destruction of their 
viUages and other haJfitations, Sfc. upon credible information of 
their being piratical haunts or establishments. These documents 
accompanied the President's foregoing Message of the ^De- 
cember, 1823; and are supposed, from the manner of their 
transmission, by the President, to have received his implicit ap- 
probation and san^ion. Vide printed Documents, p. 156— r, 

i5r— 8. irs^r.] 

(No. 9.) 

[Extract of a letter from Commodore David Porter to the Secre* 
tary of the ^avy, dated U. 8. Galliot Sea Gull, ^llenton, 
Thompson's Isltmd, May 10, 1823.] 

^ Since I last had the honour to address you, I have returned 
to this place, with the Sea Gull and barges, and found here captain 
Cassin, with the schooners and barges that accompanied him. 

** The report of his cruise is enclosed. Our last cruise has been 
altogether a most arduous and fatiguing one ; and, although we 
have not many trophies to show, it has not been without effect : 
the result has been, the capture of a piratical schooner, and a verj 
fine felucca ; the destruction of one on shore, the burning of three 
schooners in the Rio Palinas, and about a dozen of their nouses in 
the different establishments to leeward of Bahia Honda, and in- 
side the Coferados Reef; the complete dispersion of all their gangs, 
from Rio Palmas to Cape Antonio ; and, what will be of no little 
importance in all our future operations, a most thorough and inti- 
mate acquaintance with the whole line of coast, from Cayo Blanco 
to the east, down to Cape Antonio, in the west. We have taken 
only one prisoner, and I shall endeavour to use such information 
as i can squeeze out of him to advantage." 

" When I left Matanzas, the country was alarmed by large 
bands of robbers, well mounted and armed, who had plundered 
several estates, and committed some murders in the neighborhood 
of the city* Bodies of horse had been sent in pursuit of them, 
and the militia were all underarms; some prisoners had been 
- taken, and it was said that those bands were composed of the free- 
booters which lately infested the coast, and who^ being compelled 
to abandon the ocean> had taken up this new line of business." 



Digitized by VjOOQIC 



83 

(No. lOO 

Captain Cassin to Commodore Porter. 

U. S. Ship Peacock, 

Thompson's Island, April 28, TiB2dy 

Sir : I had the pleasure to inrorm rou, by a sloop from the Ha- 
vana» bouod to this place, on the 10th instant, of the successfol 
beginning of my cruise, bj the capture of the piratical schooner 
Pilot. After having shewn the Pilot in Havana, and obtained a 
small quantity of water, I proceeded with the division to Cayo 
Blanco. We entered within the reef, and proceeded westward, 
making an average of about twenty miles per day, leaving no bay« 
inlet, or suspicious place, unexpired. On the I6th, a sloop boat 
was observed standing to the eastward. The Musquito was or- 
dered in chase; the sloop directly altered her course for the land, 
was run on shore, and abandoned by her crew, who escaped into 
the bushes. She was found to have arms of different descriptions, 
shot, and other articles of a suspicious nature, which satisfied me 
of her piratical character ; and I took possession, with an inten- 
tion to destroy her, as she was rotten, and an encumbrance to iia. 

At 10 A. M. on th^ same day, we anchored in a noted harbor 
for pirates, intending to examine it thoroughly. Our anchor was 
scarcely gone, before a felucca was discovered standing out for 
the Gallinipper, who was ahead, sounding. On opening our ves- 
sels, she immediately hauled down her sails, and pulled around 
the point of an island. . The barges were ordered in chase, accom- 
panied by all the boats we could muster. On their getting to 
where the felucca had disappeared, several houses were discover- 
ed, and a numbed of men busily employed carrying things from 
them, and, at the moment, were supposed to be fishermen. It was 
some time before the felucca was discovered, and, when found, 
was dismantled and covered with bushes, hastily thrown over. 

When the pirates (which they proved to be) found she was dis- 
covered, they fired a volley of musketry at our boats, which for- 
tunately proved harmless. The officers and crews immediately 
landed, and pursued them through the bushes, when a running 
fight of more than half a mile took place, the pirates frequently 
turning, for a moment, and firing, which was returned occasion- 
ally, but without eftept, from the eagerne,ss with which they were 
pqrsued. So closely were they pressed, that they tlirew on shoes, 
clothes, and other incumbrances ; but, from the Uiicknee^ of the 
bushes, and knowledge of their path, all made t)ieir escape. Their 
establishment, which consisted of five houses, was set pn fire, and 
the felucca brought off*. She is^^'a fine boat, coppered, pulls six- 
teen sweeps, and is, in every respect, equal to any of our barges. 
She appears to have been recently fitted, and, I presume, was o^ 
the eve of making her first cruise. The old boat, which was taken 
in the morning, I gave to a fisherman, who was serviceable to us 
as a pilot, she being an incumbrance. ^ . 

On the 17th, we proceeded, examining all places very minute 
^y ; and, from the intricacy of the navigation, aid 



not arrive at cape * 
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St. Antfabnj until the 21gt. From the moment we passed within 
the reef, until getting to the cape, i¥e were obliged to keep the 
barges ahead, sounding. The vessels were all trimmed bj the 
head, and e?ery precaution taken, yet we frequently grounded^ 
Many places, for several miles, we found only seven feet water« 
and frequently less than six, when we were obliged to run out an- 
chors, and heave through the mud. I learnt, on the passage, from 
the fishermen, that the English attempted the same, but succeed- 
ed only part of the way. I also found the British sloop Scout 
cruising off the cape, from the commander of which we learnt they 
had numbers cruising in that Quarter, and on the south side. 

The passage within the Colerados, from beginning to end, I 
found extremely intricate ; but I am much gratified by knowing 
we are the first who accomplished it. We suffered much for wa- 
ter, and the small quantity we were enabled to obtain, was such 
as I apprehended would create disease amongst us. And, for the 
successful termination of the cruise, I tender to lieutenants- com- 
mandant Stephens and Valette, lieutenant Stribling, and their 
officers, my sincere thanks. 

I have the honor to be. 

Very respectfully, &c. 

S. CASSINl. 
Commodore Davto Portih, 

Commanding U. S. Naval Forces in the West Mies. 



(No. 11.) 

[^Lieutenant- Commandant Kearney to Commodore Porter J} 

U. S. Schooner Greyhound, 

Tnompson^s Island, August lOth, 18£3. 

iSiR : 1 hate the honor of transmitting, herewith, for your in- 
formation, the enclosed report of the cruise of this vessel, com- 
menced under circumstances of a vexatious nature, as the report 
will shew ; but, terminating in a manner, I trust, somewhat satis^ 
factory to y<iu, although the principal object pointed out in your 
letter (respecting the pirates at the Isle of Pines) has not met 
that success you may have anticipated ; but I have the satisfac- 
tion to inform you, that, although I have not been so fortunate 
myself, it has been the fortune of others to apprehend those very 
villains who committed the outrage upon the American vessels 
Jieuhen and Eliza and Mechanic, as mentioned in your orders. 

They are now in prison, at Trinidad de Cuba. Having had a 
communication with the governor of that place on the subject, I 
submit herewith my letter, with his answer, (together with some 
publications to be seen in Spanish newspapers,) for your informa- 
tion. Although I was not successful in setting the pirates into 
my possession, by the amilication made through the enclosed let- 
ter, and which, indeed, I did not expect; yet you will perceive^' 
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'it has dra^n an official acknowledgment of these fiirates being in 
possession of the authoiities ; making it a matter of public oo^- 
torietj, it becomes more obligatory to pursue their prosecution to 
a just and proper issue. 

I take this occasion to express to you the high sense I entertain 
«f tbe governor of Trinidad» which his attentions demand. He 
tendered us every civility add aid in his power in the prosecution 
oPou r duties ; offering to procure us a pilot, aqd, altogether, evinc- 
ing & disposition of ffiendly co-operation, seldom met with on the 
island of Cuba. 

For your better information on the subject of our visit to Cape 
CruK, I beg leave to subjoin the detail of events, in a more cir- 
cumstantial and particular manner than given in the enclosed re- 
port^ VIZ. 

On the 20th ult. cruizing in company with the Beagle, lieut. 
commandant Newton, Cape Cruz bearing S. E. about four leases, 
brought too and examined a small armed schooner, of about 35 
tons, having three prizes in company. She proved to be a Co-" 
lomtiian, duly commissioned, commanded by a Frenchman, and. 
mannfed by Frenchmen and some others, apparently natives o^ 
the country where she belonged. Her commission was dated at 
Carthagena, last Decetnber. Her prizes were examined by capt. 
Newton, and found to be Spanish drogers, except one, a, large 
canoe, calculated to carry about twenty men, which boat had been 
taken on shore, near the cape, where she had been abandoned by a 
party they supposed to be pirates, on bein«; chased by said schooner* 
On the following day, we stood in, with the Beagle in compa- 
ny, and anchored under the cape. Captain Newton and myself, 
as well for recreation as to examine the cape, landed with a small 
boat; but, finding the walking bad, we again embarked, and pro- 
ceeded along shore in search of some settlement. Soon after 
getting out of sight of our schooners, (by doubling around the 
cape) a sudden and quick fire was opened upon us, from among 
a thicket of mangrove bushes and rocks, with \vhich the cape is 
bordered. 

The party wj^s armed with muskets and blunderbusses, which 
were fired around us, alternately, withoat effect ; at the same 
time, a firing upon us was opened from another quarter, from guns 
mounted on a high point of rocks a short distance ahead. Thus 
situated* with a cross fire upon us, enabled only occasionally to re- 
turn the fire of the party iii ambush, as some of them would dodge 
from bush to bush, or rock to rock ; having for our arms but a 
fowling-piece and one or two muskets, we Ayere induced to return 
to our vessels^ which we did. It being late, we wailed till next 

^ay. 

On the morning of the 22d, aaptain Newton and myself again 
set off, hoisting our colors upon the boat : as it was a fair pre- 
sumption, that, in consequence of a Colombian vessel being on 
the coast, some mistake on the part pf the people on shore, might 
have been made in regard to our character. But that proved to 
be groundless: for, having *teached within the distance of their 
guns, they opened upon us with more apparent spirit and det^r- 
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minatiim than before, from a position inaccessible, apparently, 
ill the rear, from the thickets of boshes anil briars ; and the same 
in front, from a precipice of rugged rocks ; and so commanding 
altogether, that, to prevent the loss of lives, 1 directed both ves- 
iels li> be warped round the cape, along an extensive reef, vvhich 
almost encircles it, affording a smooth and shallow harbor. We 
did not succeed in getting within gun-shot of the establishment, 
until we had reached five and six feet water, when we anchored. 

Lieutenant Farragut, with the marines and some seamen, .was 
ordered on shore, to endeavor to gain a position in their rear, to 
attack them, or cut off their retreat before the schooner moored, 
or their landing could be discovered bj the pirates— ^s we had 
deemed the party we were about to attack* The officers of botli 
schooners volunteered, and accompanied the party on shore, one 
being only reserved in each schooner, and a sufficiency of men 
for the guns, hoping to attract the attention of the pirates from 
Mr. Farragut's party. Several shot were fired from the schooners, 
which drove the pirates into places of security behind the jutting 
rocks, where they seemed to be in considerable force ; the shot 
being seen to strike among the rocks behind which they sat; and 
not until the boats were despatched to land in front, and lieut. F's 
party was close upon them, did they ,abandon the advantageous . 
jiosition they occupied. They were pursued, but with so decided 
a disadvantage to the pursuers, from their want of knowledge of 
the passes, that none, unfortunately, were taken, except two old 
and decrepid beings, whose age and infirmities placed them be^ 
yond the merited chastisement their more active comrades, had 
they fallen into our power, would have received. 

A four pounder* two swivels mounted on the heights, and some 
indifferent articles of small arms, were found ; they, however, 
escaped with their muskets and blunderbusses, or else hid them 
in some of the numerous deep and intricate caverns to be found 
on the cape : in one of which, various articles of plunder were 
stowed, but of no value; however, enough to show the character 
of the wretches who infest that place, human bones were found 
in the cave. We found eight boats, but not of a large size ; their 
principal one was, no doubt, the one taken by the Colombian 
eruizer, as before stated ; and those men armed with muskets 
and blunderbusses were, no doubt, of her crew. 

From information derived from the prisoners, we learn that the 
captain of the gang was in prison in the interior of the. island, 
tor having burnt an English vessel off that cape. As a singular 
instance of the growing propensity of the present age for piracy, 

have to inform you, that eveft a woman and children were of this 
gang, belonging to the captain of them — a second *' Helen M*Gre- 
gor ;" and the ofd men, too, who can do nothing else, light up the 
signal fire, which was done in the present instance, on our ap- 
pearing on the coast. 

In another case, a captain of a vessel informed me that he 
bad been plundered by a gang of pirates, who took him by sur- 
|>rise, under the following stratagem^ viz. 

"An old man, (his bald head and hoary locks exposed to vkw} 
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and a little boy to steer the boat, pulled, or sailed along side of 
his vessel ; when it was too late,' discovered that a strong partj 
laj concealed in the bottom of the boat, to whom he had to sur- 
render.'* 

The female just mentioned wad removed to some place of safe- 
ty before the attack was made» (said to be th^ wife of the cap- 
tain.) 

^ Finding our pursuit of the pirates promised no success, I con- 
sidered it unimportant to remain longer at the cape, having de-* 
stroyed their means of doing further mischief for a time; and, 
taking into consideration the state of our officers and men. worn 
down by fatigue from a long pursuit over one of the roughest 
countries I have ever seen, their clothes nearly torn off, from bush- 
es of impenetrable thickness, and their shoes cut off their feet 
by shap pointed rocks, over which they passed, I abandoned the 
place* bringine off the arms, &c. of any consequence, and setting 
fire to every thing else that would bum. 

One large and well thatched house, and three smaller ones, 
were consumed, and a quantity of fishing nets; and their furni- 
ture, which I have always observed to be a part of the outfits of 
a piratical establishment; they are merely used for their imme- 
diate wants, in procuring sustenance, when their real profession 
proves unfruitful, and obliges them to H* 

1 have written you a very long and full account of this affair, 
in order that you may be possessed of every information in my 
power to give, in the event of a question arising as to the pro- 
priety of landing and burning property on a foreign shore ; and 
should this case be noticed by the supporters of *' territorial ju- 
risdiction," (over uninhabited parts of Cuba, notorious only for 
inurder and piracy,) it will be seen that your officers and men's 
lives have been jeopardized, and the flag of their country made 
a target for the lawless villains to fire at, at their pleasure, and 
which will continue so to be, if any restrictions should be put 
upon our landing in similar places, where no authority exists than 
the wilPof the marauders themselves who inhabit those places. 

I took the liberty of releasing the two prisoners, as there was 
no proof to establish them pirates; and 1 furnished them a boat, 
with an express condition, that they should never appear again 
at the cape, and that i should take and treat as pirates, any per- 
sons found there hereafter, not furnished with a special licence 
from the present captain-general of Cuba, setting forth their 
character and occupation. 

This was taking upon myself, perhaps, too much ; but it is now 
submitted to you, whether such a measure would not be prober, 
not only in re|j;ard to that place, but all others of a like position. 

That there is a chain of intercourse with fishermen who live in 
such places, and pirates, I have no doubt ; and it must be obvious 
from several cases of late. 

As regards those at the Isle of Pines, they affect to know no- 
thing of the robbery of the vessels your order mentions to me 
having taken place there; although tne very articles of the car- 
goes uf th99e vesselSi I saw in their house. 
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At Cape Antonio, tf^o years since, I found fishermen's hat« 
filled with piratical goods, papers, and letters, robt^ed from dif* 
fcrent vessels, strewed about their floors* 

That fishermen, as well as pirates, should be moTed from all the 
capes, or rather uninhabited paKs of Cuba, where the proper au- 
thorities can have no control, I think necessary, atd will I hop^ b» 
the case. 

Tery respectfully, I have the honor to be 
Your obedient servant, 

LAWRENCE KEARNEY, 

Cim. David PoKTEm, CommanSng U. S. > 

Naval Forces in the W. IruUea and Gulf of Meoeito. S 

P. S. In ray report of the affair at Cape Cruz, I forgot to men- 
tion, that we were not either huiled^ or was there any colors dis- 
played by the party that attacked us, by which we could ascer- 
tain their character. 

As regards our character, they could have no great doubt: for 
they had seen us communicating with an English shipof war, 
close off the cape, on the same day of our arrival. 

I was informed by the governor of Trinidad, of pirates infest- 
ing the coast to the eastward of that place, and was indiiCed t4 
proceed within the keys in pursuit. 

On my way, boarded a small schooner, belonging to the Grand i 
Cayman island, and the information before received was corro> J 
borated by her master. 

Under these impressions, I reached Cape Cru2, and our recep- 
tion there induced a belief that we had met the party complained of. 
1 am, very respectfully, 

Your obedient servant, / 

L. KEARNEY. 
Com. David Porter, Commanding U. S, \ 

Naval Forcts in the JV, Indies and Crulf of Mexico. 5 



CoMMopoRE Porter's correspondence with the governors of 
Cuba and Porto Rico, are also referred to. By theste it appears, 
that upon his arrival, in the West-Indies, witli his squadron, he 
officially and fully disclosed to these governors, the objects of his 
command} and invuked their aid and co-operation in the accom- 
plishment of objects, in which the whole civilized world, and the 
governments of these islands in particular, had a common inter- 
•est : and that the respective governors ^ave the most favorable 
answers, highly approving and commending the expedition; and 
promising every thing on their parts, to advance the. object of 
exterminating piracy in those seas. 

fVide printed documents accompanying the President's message, 
Decembers, 1823, before cited; p. 136, letter to governor of 
Porto Rico, March 4, 1823; p. 138, governor Torre's answer; 
p* 148, letter to.governor of Cuba, March 26, 1823 ; p. 149, go- 
reruor Kinderlan's tttiswer, Mardi29th; p. l6 1, governor Vives* 
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(successor to the last named governor,) r^ognition of the sam^ 
answer; May 10.] 

When commodore Porter left the West India station,^ in obedi- 
ence to his letter of recal, he commissioned lieutenant Sloat, 
comnaanding the U. S. schooner Grampus, to collect document* 
of the piratipal and infamous character of Foxardo, and the ad- 
jacent district ; and of the circumstantial and presumptive 
evidence which led commodore Porter to the conclusion, up* 
on which he had proceeded against that pjace, as a piratical haunt, 
and the probable receptacle of the plunder, from tne store of Ca- 
bot, Bailej, & Co. of St. Thomas. The result of these inquiries 
was communicated by commodore Porter, on the 6th May, 1825, 
to the Secretary of the Navy, accompanied by the following letter: 

(No. 12.) 

Washington, May ^thy 1825. 

Sir : I have the honour to transmit to you a number of original 
letters, and depositions, respecting transactions at Foxardo, and 
tha^ piratical character of the place. 

I have the honor to be^ 

Yoiir obedient servant, 

D. PORTER. 
Hon. Sam'j^ L. Southard, \ 

Secretary of the ^Tavy. 

The documents referred to, in this letter, ^consisted of nume- 
rous letters, affidavits, and written statemenfs, in various forms ; 
some purporting to have been sworn to, before lieutenant Sloat; 
others to have been acknowledged before, and certilBed by Ste- 
phen Cabot, under his official signature and seal, ["^er his attor- 
ney, John O. Bailey,"] as acting for Nathan Levy, vice consul of 
the United States, for the island of St Thomas : these persons, 
[Messrs. C. and Q.] being of the same house as Cabot, Bailey & 
Go. at St. Thomas, the robbery of whose store had been the im- 
mediate cause of lieutenant Piatt's and commodore Porter's visits 
to Foxardo. These papers were from persons in St. Thomas, 
Caguar or Caguas, Foxardo, &c. and gave detailed accounts of 
numerous robberies committed at St. Thomas, by pirates landing 
at the town, or on the neighboring coast ; of tplnute investiga- 
tions into the circumstances and the persons of the pirates, and 
the disposal of the plunder : all of whom are stated to have been 
desperadoes, inhabiting in and about Foxardo and Naguaba, [about 
20 miles apart,] between which places the plunder was distri- 
buted and disponed of, as suited the interest or convenience of 
the pirates. Various more recent piracies, at sea, by small boats, 
on the coast of Porto Rico, near Foxardo, are also stated. The 
following is a list of the robberies, at St. Thomas, detailed in 
those documents, and traced to Foxardo and Naguaba. 

The store of Burgeest and Uhlhorn, to the auiount of about 
100,000 dollars; of which, Mr. Bergeest, [in a statement certi- 
fied by S. Cabot, in the fotm alwve mentioned,] says, the per- 
U 
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Eetrators were» a month afterwards, discovered in the neighbor- 
ood of Foxardo, where the goods were sold, but no part ever re- 
covered. He also gave it as his opinion, that Naguaba, near Fox- 
ardo, has been, for a length of time, the receptacle of stolen goods; 
^ and it is beyond a doubt, [he continues,] that all the robberies, 
which, for soin^ years, have been committed in this island, [St. 
Thomas,] particularly that upon the store of Cabot, Bailey & Co. 
was, by the inhoMtants of Foxardo, or its neighborhood ; and to 
which place the goods were carried." 

The store of Ellis, Gibson and Co. of the same place, to tiie 
amonutof £3,500: related by Mr. Browne, one of the firm, in 
an affidavit, before lieutenant Sloat ; the goods wer^ traced to 
Foxardo, Naguaba and Caguas, on the eastern coast of Porto Ri- 
Co ; for which suits were going on, at great cost, against the pur- 
chasers and receivers, who are stated to be responsible persons at 
these several places : the witness " further solemnly deposes, that 
he is convinced, from information received by his house, that the 
late robberies in this place, (St. Thomas,) have been committed 
by some of the same gang ; and the goods secreted along the coast 
about Foxardo, Naguaba, Caguas, &c. &c." 

The store of Saubot, Joubert and Co. of the same place ; the 
robbery of which is stated, (in an affidavit authenticated as the 
last,) by Mr. Saubot, one of the firm: who states that the rob- 
bery was committed in March, 1824 ; among other tilings, an iron 
chest, containing money and papers, was taken : of which, some 
bills of exchange and other papers were afterwards received from 
Foxardo ; where the papers were said to have been thrown into 
the house of lieutenant-colonel Yillodas, who had been sent there 
by the government of Porto Rico, commissioned to make inves* 
ligation of the robberies committed at St. Thomas ; and several 
Louis d'ors, also taken in the iron chest, were afterwards receiv- 
ed at St. Thomas; and, to their certain knowledge, from the coast 
and neighbourhood of Foxardo. 

The store of Robert Alexander, of the same place, 5th May, 
1824, of goods, to the anrount 8 1,200; and an iron chest with 
g 300 in gold, and valuable papers. A' Spaniard of the name of 
Cabrero, undertook to secure the robbers and recover the pro- 
perty : who was only able to recover the papery; which were found, 
with the chest broken open, "in Foxardo, or close to it:" and 
some trifling articles of <;he merAandize were also found. Sorpe 
people, supposed to have l^een accessory, were taken up and lodg- 
ed in jail in the city of Porto Rico : but what became of them* 
was unknown. 

A letter (1 5th February, 1825,) from fcUis, Gibson and Co. i(f^ 
Cabot, Bailey and Co. fswbrn to in the form above mentioned,^ 
states that, in consequence of an application from Mr. Bii^ley for 
the particulars, collected, to elucidate the robbery committed on 
the store of Ellis, Gibson and Co. in January, 1824, they had^ 
therein enclosed sundry letters, designated as No. 1,2, 3,4, se- 
verally dated at Caguas and Foxardo, in January and March, 
1824, from a person whose name is suppressed ^ and who had been 
applied to, both by Ellis, Gibson and Co. and by th^ ir friend, a 
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Mr. O'Kelly, to endeavor to discover the robbers and the plttn- 
der. No. 1, addressed to Mr. O'Kelly, dated, Caguas, 23d Jan- 
uary, 1824, states that the writer had *< obtained from credible 
persons, positive information where there is a connderabie of 
the effects ; and indications of the direction that has been given 
to the rest :" he then recommends a memorial to the captain -ge- 
neral of Porto tlico» for a commission, directed to, or includ- 
ing lieutenant-colonel Yillodas, [the same person mentioned 
in Mr. Saubot's affidavit,] who should join the writer at Caguas^ 
and go with him to Foxardo. The letter concludes with a par** 
ticular charge to conceal the name of the writer, " for his inte- 
rests and the preservation o^his relations.'^ .No. 2, addressed 
to Mr. Gibson, and of the satne date as the last, gives some fur- 
ther details of the persoTtis of the robbers; nienticMis the commis- 
sion from the governor, as to a friend and a person of confidence; 
'^considering this the only step that may prudently be adopted, 
to make the recovery." The writer says, *' I might have saved 
you the expense of a commission, by acting myself; but 1 assure 
you this is very disagreeable and transcendental business in thia 
island. The commissioner is a colonel of the expeditionary arny 
of Spanish main, to whom i shall have to pay; and will therefore, 
draw on you accordingly, as it may be necessary." No. 3, dated, 
Foxardo, ^th March, professes to give a circumstantial account of 
the researches, under the commission, con9erning the robbery of 
Ellis, Gibson and Go's, store. 'Tis stated that, " from the judi- 
cial proceedings, had for the purpose, it appears clearly, legally 
and justly proved, who^were tfce robbers ; to what point they cow- 
ducted the whole of the plunder, and its distribution among them; 
what portions were introduced, by the coasts, within the jurisdic- 
tion of this town, [Foxardo,] and what by those of Naguaba ; 
^ho were the assistants in the carrying, landing and concealing, 
and who the purchasers. Among the last, the very persons have 
been denounced." The names of the pirates; the places, to 
which they took the plunder; — and the names of the purchasers, 
of the plundered effects, at Naguaba and Foxardo, respectively, 
are specified; including, in the latter, "all those who bad 
open shops of merchandize and chandlery." 

A great number of details, respecting the robbers, the pieces of 
nterchandize recovered, and the minute process of the inve^^a- 
tion, &:c. &c. are set forth : The writer concludes with great prais- 
es of his friend, the commissioner ; and, in the postcript, advises 
of a draught for two hundred and fifty dollars, to be paid to the 
commissioner, on account of his trouble. No. 4, to Mr. O'Kelly, 
dated Foxardo, February 9, 1824, expatiates on the rapid progress 
and activity of the investigation, unaer the commissioner; whose 
energy and perseverance are commended : the great expenses at- 
tending the investigation are adverted to, and a promise made by 
the writer to the commissioner, to pay him the reward, that had 
been otfered, in the papers, for the discovery of the robbery : "for 
[says the writer,] though it ought not to. be offered as a stimulus, it 
ought justly to be given him as an indemnification for his extraor- 
dinary efforts y-"— efforts, which aloae cOuld (lave brought the busi^ 
ness to tjie state i^i which it is." 
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Ellis, Gibson, and Co. in their letter, enclosing the aforesaid^ 
letters, No, 1, 2, 3, and 4, to Cabot, Bailey, and Co. say, "ywi 
can make what use, you please, of the above letters, oply the 
writer's name must be kept a profound secret." 

A letter from W. Furniss, of St, Thomas, (17th February, 1825,) 
who had been requested to furnish information, alludes to some re- 
cent discoveries of piratical transactions ; in which it appears, from 
other of the documents, that many pirates had been arrested, and 
were then confined in the fort of bt. Thomas : he speaks of having 
waited on the governor and judge, in company with lieutenant 
Sloat, to obtain extracts from the records in the governor's office^ 
and the court-proceedings in the trial of the pirates, '* which might 
fix the thing in Foxardo, but were informed there were nona.'' 
But he has no doubt that strong proof does exist, and may be ob- 
tained from the proceedings, in the trial, as to the character ot 
the inhabitants of Foxardu ; and intimates that the documents 
may be obtained from the official depositories, provided a demand 
is made to the government of St. Thomas, through the Danish min- 
ister residing in the United States. ** In the piratical business 
discovered here, (he savs,) a Foxardo boat made the principal fi- 
gure ; which boat and der crew are now here under arrest. Pira- 
cies continue frequent on the East and South coast of Porto Rico, 
committed by open boats and a small schooner." He then give^ 
several instances of recent piracies on that coast, not material to the 
matter now in hand. He also mentions a fire which, within a few days^ 
bad burnt to the ground half the town of St. Thomas ; and which 
lieutenant Sloat, and the crew of the Grampus, were instrumen- 
tal in extinguishing ; and to whom the preservation of the balance 
of the town is due; though not much is said about it in the papers^ 

A letter to commodore Porter, from an American citizen, at 
St. Thomas, whose name is suppressed, dated 6th March, 1825, 
refers to a former one giving an account of the fire which took 
place on the 12th March, 1824 ; then supposed to have been acci- 
dental, but since concludea, from many circumstances, to have 
been the work of an incendiary. " The fact is, (says &e writer,) 
that this place and the neighborhood has, for a length of time, 
been frequented by pirates, and there exists no doubt, but the fre- 
quent attempts, seven in number, since the 12th, [meaning, doubt- 
less, attempts to fire the town,] have originated with the gavg, 
part of which are lodged in the fort of this place, [as prisoners.] 
On the 12th, during the tire, and when it was supposed to be gain- 
ing oh the upper town, the pirates in the fort cheered and appear- 
ed to be pleased," &c. «* Business is completely at a stand, &c. ■ 
The government of this island is without force. The prisoners/ 
now in the fort, are nearly equal to the garrison ; and, although 
the governor is using every exertion to preserve the remains of 
the town, and is inclined to execute the pirates, now in confine- 
ment, still the laws are not sufficiently strong to warrant him ia 
80 doing. The gang on the coast of Porto Rico must now exceed 
eighty ; and they have several small vessels in which they cruize. 
The commander of the Gramptis does all in his poweri but hi« 
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force 19 not sufficietit ; and if our government does not send out a 
larger foroA on this station, I fear that the flourishing trade from 
our country to this wiil be done up. The inhabitants of this island 
are in a state of continued alarm ; we are not only on the alert 
against fire» but feat that these desperadoes will attempt, during 
the flames, to assassinate the inhabitants. If you can influence the 
Secretary of the Navy to send us a greater force on this station, 
you will confer a great favor on all the resident Americans."— 
The writer requests his name to be kept secret, ** as the govern- 
ment use every means in their power to keep the true state of 
things from coming to the ears of the public, supposing it will be 
detrimental to the trade of the place." 

Among these documents, is the following letter from C. B. and 
Co. (^sworn to as before mentioned,] recapitulating the circum- 
stances of the rot^bery on their store. 

St. Thomas, I6th February^ 1825. 

Captain David Porter, U, 8. J\*avy, 

Sir : Agreeable to your request, we have collected and put in- 
to the hands of lieutenant-commandant Piatt, all the testimony 
regarding the various depredations which have been committed 
upon this place by the inhabitants of Foxardo and jts vicinity, 
which the present unsettled state of this place will permit, from 
the unfortunate fire. We will now repeat what our Mr. Cabot 
had the honor of verbally acquainting you, that our store was 
^broken open and robbed of a consi()vrable amount of valuable pro- 
perty, on the night of the 24th October last, all of which belonged 
to citizens of the United States. Being fully convinced who the 
perpetrators of this act were, and the course our goods had tak- 
en, from the well known character of the inhabitants of Foxar- 
do, and the facilities believed to be rendered by the government of 
that place, we requested lieutenant-commandant Piatt to aid us 
in the recovery, which he very generously consented to. The 
circumstances of his reception and treatment at that place, you 
will receive from lieutenant Piatt. We would now add, that about 
ten days since, we received information, which may be relied 
upon, 4hat John Campus, obpthat ptac^, a man whose, wealth gives 
" him consequence, and even the then Alcalde of the place, frbm 
inthested motives, or otheiwise, forbore to put in force &ny claim 
against him, was the actual receiver of our goods, and that he, at 
the time lieutenant Piatt was tliere, had them in fossession. It 
* will be recollected that this said Campus is the man to whom our 
V clerk was introduced by Messrs. Burgeest and Uhlhorn, of this 
place, and who had been the agent of most, if not all the houses 
in this place," who have been robbed, to obtain justice for them, 
and he has'written i|s for a power of attori^ey to act in our place. 
Three or four days since we received a message from a man in 

flower in that place, whose name is suppressed, but who, we be- 
ieve, is the present Alcalde of Foxardo, (the Alcalde in the oflice 
at the time of your visit is removed.) oflering to obtain the value 
of the goods stolen, if we would relinquish tflhim on^ half of the 
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amount retavered. This we have consented to, and have no doabt 
kit it will be accomplished. 

We reauest you not to give anv greater publicitj to this letter, 
and the aocuments you will receive, than is actually necessary ; 
for the lives of the parties would be endangered. 

We have the honor to be, sir, with respect, 
Your most obedient servants, 
(^Signed; CABOT, BAILEY, & CO. 

The following letters from lieutenant Sloat, were also among 
these documents : 

U. S. Schooner Grampus, 

St. Thomas, 4th Feb. 1825. 

Sir : I heard, with great regret, that you have been recalled 
from the command of the West-India Squadron, on account of 
the Foxardo affair ; since which, I have every day been more-and 
more satisfied of the propriety and necessity of treating these 
people in that wav. Thefe is not the least doubt, but the an* 
thorides of that place were concerned with, or, at any rate under 
the complete influence of Campus, a rich and influential mer- 
chant, who, we have since ascertained to a certainty, had the 
goods of Cabot, Bailey & Co. at the time of captain Piatt's visit 
there, and that he was, no doubt, the cause of his and Mr. Rit- 
chie's being confined, to prevent their getting information, and to 
induce them, with the young man sent from St. Thomas, in the 
Beagle, to leave the place as soon as released. The new com- 
inandant of Foxardo has recently sent a person to St Thomas, 
to negotiate with Cabot, Bailey & Co. for the recovery of the pro- 
perty, and has entered into a written agreement with them, to 
prosecute this man, anrd to be at all the trouble and expense, for 
one-half of what he gets. He says he can prove, beyond the pos- 
sibility of doubt, that this man had the goods ; this, of course, 
must be kept secret at present. Bailey has entered into this 
agreement, by the advice of the government of St. Thomas ; and, 
after he obtains as much of the pvopi^ij as he can, the governor 
is to demand of the government of Porto Rico the remainder of 
the property, and the punishment of Campus. These, and many 
other circumstances about these peoj^e, have come to my know- 
ledge, that may perhaps be serviceable to you in the investigation 
that is said to be intended about the aflfair ; and I assure you, it 
will give me much pleasure to throw any light on the subject in 
my power. 

Very respectfully, I am, sir. 

Your obedient humble servant, 
(Signed) JOHN D. SLOAT. 

To Com. David Porter, U. 8. J^Tavy. 
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(ExtracU) 

U. S. Schooner 6RAMPt;s» 

St. Thomas, Hth March, 1825, 

Sir : I have the honor to enclose jou the deposition of the mas- 
ter and owner of the sloop Neptune, of this place. I have taken 
and forwarded it, thinking it may be serviceable to you in the in- 
vestigation of the Foxardo affair, as it shews the character of the 
people of that vicinity. Since you were here, they have robbed 
ana captured several small vessels belonging to this place, and 
&ted out one or two of them, as pirates. Having obtained this 
intelligence, I procured two small sloops, such as are used in this 
trade, manned them, with the intention to examine all the small 
harbours of Crabb Island, and the coast of Porto Rico, where the 
Grampus could not enter ; and as a decoy, my plan suicceeded^ 
and in Boca del Ferno, lieutenant Pendergrast was so fortunate 
as to (all in with one of them, who gave him chase. On coming 
near, however, he became suspicious, and tacked. Mr. Pender- 
grast then fired on him, which he immediately returned,' and kept 
up the action for forty -five minutes, when he ran on shore, and 
tliey all jumped overboard, and swam to shore. They were near-: 
ly all killed or wounded ; ten of those which escaped were taken 
by the soldiers, five or six of which are wounded, amongst then^ 
the famous piratical chief Cofrecinas, who has long been the ter- 
ror of the coast. The sloop I have taken is the new sloop belong- 
ing to the man that pilotted us to Foxardo, and was on the stocks 
when we were there. He had juft got her read^for sea, and had 
taken her a few miles from that place to take in a cargo, when 
she was taken from him. By the next opportunity I will send 
you his deposition. 

With respects to Mrs. Porter, I am sir. 
Your obedient servant, ^■ 
(Signed) JOHN D. SLOAT. 

, To Com. David Porter, U. 8. J^avy^ Washington. 

"P. S. Since writing the above, I have met with captain Low, 
and have taken his declaration, which is enclosed. 

T The depositions referred to in the last letter, are, 1st, that of 
Salvador Pastorise, of St. Thiwnas, who states, that about the last 
T>f January, 1825, he sailed in the sloop Neptune, whereof he was 
owner, from Sfc Thomas to Las Flotillas, in Porto Rico, where he 
safely ar^*ived, and obtained a permit to discharge at Ifohos, about 
twenty -five or thirty miles froln Foxardo: that, in going into Ho- 
bos, he Was attacked, inside the harbor, by a small piratical boat, 
which continued firing till the crew escaped in the boat to shore, 
the master receiving a wound in the hea4 : the pirates seized the 
vessel, and pursued the qrew, with intent to murder them, as be- 
lieved : the persons of four of the pirates were known, and recog- 
nized, three of them as Creoles of Porto Rico, and one Italian 
settled there, within tei^ miles of Foxardo : the witness is inform- 
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ed, and believes tliat his sioap had been fitted out, and was cruiz 
"iDg, as a pirate, about the coasts of Porto Rico. 

JSecondlj. John Low, master and owner of the sloop Ann, of 
St. Thoinas, swears that, about the 18th February, 1 825, be sail- 
•d from Foiardo, for cape Rapalma, a small port within an hour's 
sail of Foxardo, where he came to anchor; and, at midnight od 
the 20th, was t>oarded and captured bj a small piratical row-boat, 
and, after being robbed, was compelled, with his people, to jump 
OTerboard ; all fortunately reached the shore, where they waiteff 
for an opportunity to go to St. Thomas. After hia arrival at tiiat 
place, and reporting the affair, he sailed with lieutenant Pender- 
grast, in pursuit of his sloop, which had also been fitted out, and 
was cruizing as a pirate ; he was present when his sloop was re- 
captured, identified her, and had her restored to him. 

There was also, among these documents, an affidavit of lieuten- 
ant T. B. Barton, sworn to before a justice of the peace for Mon- 
roe county, in Florida; and giving an account of the landing at 
Foxardo, spiking (he guns, &c. &c. which, being all fully detailed 
in his evidence, recorded in this trial, it is unnecessary here te re- 
peat. 

All these documents were, on the Tth May, transmitted by the 
Secretary of the Navy to the court of inquiry then sitting; ac- 
companied by a letter, in which the Secretary stated the source 
from which he come into possession of the documents, &c. 

It appears, from the minutes of the court of inquiry, that they 
were read, •• the court reserving all questions, as to their compe- 
tency and credit, for future deliberation and decision.*' After dne 
deliberation, the court received the affidavit of lieutenant Barton, 
as evidence : but, •• in regard to the other documents, the court is 
of opinion that many of them are not sufficiently authenticated to 
authorize their reception, without an express and sufficient waiver 
of all exceptions entered on the record. That some of them ap- 
pear to be of a confidential character, and their contents such, as 
without affecting this case, ought not to be exposed to the public 
eye without necessity ; and that, collectively, thJey present no facts . 
or views calculated to elucidate the subject submitted to the'court. 
The court, therefore, direct the judge advocate to return thena to 
the navy department as irrelevant." 

These documents were published in commodore Porter's paUJ- 
phlet, under the title of ''Rejected Documents;" and were read 
by the judge advocate, in this trial, with the rest of the pamphlet. 

[]As a further illustration of the practical effect and influence 
of commodore Porter's op&ration at Foxardo, upon the opinions 
and conduct of the persons likely to be affected by it, documents 
of 4lie foUowinp; effect were produced in evidence.] 

In a report from lieutenant Sloat to commodore Porter, ^^^^ 
12th December^ 1824, of a cruize upon which he had been sent by 
tKe commodore, he says, " I enclose you the oflicial account Uot^ 
Porto Ri.co of our expedition to that island. Several gentlemen 
I have seen from there, informed me, that it created a great sen- 
sation, and tliat La Torres threatens to retaliate on the nrs 
American officer he can catch, by making him walk barefooted to 
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Fajardo. The captain of the Port, and the mtlitiiry 'CoHimandan^ 
have been broke and confined. The Alcalde made his escape, 
and is now in this place. As I have no inclination to march bare- 
footed to Fajardo, I cannot go to Porto Rico for water. I shall, 
therefore be obliged to purchase' it at this place, or ^o down to St. 
Domingo, which I think I shall do before long, as I intend to visit 
the Mona Passage in a few days. We have nothing new on the 
statiou worthy of communication." 

'Jrtie account of the Foxardo affair, mentioned by lieutenant 
Sloat, is a. publication in a Porto Rico Gazette, of the £3d No- 
vember, 1824, entitled, ** Shameful aggression by captain Porter, 
of the United States* frigate John Adams, in violation of the rights 
of nations :" in which the writer undertakes to give a detailed ac- 
count of the transactions at Foxardo, upon information princi- 
pally derived from the Alcalde and captain of the Port; and at- 
tempts, in a long and abusive article, to prove the conduct of com- 
modore Porter, an unlawful and atrocidus violation of the law Of 
nations. 

In the several reports of lieutenant Sloat to the Secretary of the 
Navy, dated U. S. schooner Grampus, St. Thomas, 12th and 19th 
March, 1825, and the several documents accompanying the same, 
a more full and detailed account is given of the capture of the 
pirates, in the harbor of JJoca deLInfemo, by a sloop under com- 
mand of lieutenant Pendergrast, mentioned by lieutenant Sloat 
in his foregoing letters to Commodore Porter; and also of the con- 
duct of the government and people of Porto Rico, and St. Thomas, 
in relation to, and in consequence of, that affair. 

From these, it appears that lieutenant Sloat, having learned th!ft 
several vessels had been robbed by pirates near Foxardo, and that 
two sloops, [those of Pastorise and Low before mentioned,] re- 
cently taken by them, had been fitted out, and were cruizing as 
pirates, obtained two small sloops at St. Thomas, free of expense, 
by the cordial co-operation of governor Von Scholten; who order- 
ed a temporary embargo, to prevent intelligence of the expedition 
reaching the pirates. These sloops were manned, and sent, under 
the command of lieutenants Pendergrast and Wilson, tm a cruize 
after the pirates ; but anchored, on the 3d March, at Ponce, where 
the officers and crews of the sloops were taken on board the 
Grampus; having missed the object of the cruize. But a sloop, 
confidently supposed to be one of those fitted out by the pirates^ 
being seen, the next day, off the harbor of Ponce, one of the sloops, 
before in service, was again manned, and sent in pursuit, under 
command of lieutenant Pendergrast; who overtook and engaged 
the pirates in the harbor of Boca del Ivfemo; which is described 
as very large and full of hiding places. After an action of forty- 
five minutes, the pirates ran their sloop on shore, and jumped over- 
board ; leaving behind them four dead. The survivors, thirteen 
in rt umber, with a noted and formidable piratical chief, called 
Cofrecinas, at their head, were met, near a place called Guayama, 
in Porto Rico, by a colonel Renavales, at the head of a party of 
soldiers; and, after a desperate resistance, were^all taken, badly 
and ntost of them mortally wounded; and sent to Sf • Johns, tortfi 
18 
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Rtco : to which place Iteotenant Sloat proceeded, and addressed 
a note to the governor, [Torre8,3 offering the testimony of him- 
self and crew, to convict the captive pirates. The governor's an- 
swer is profuse and warm in expressions of thanks and commen- 
dation of lieutenant Sloat, his oflScers and men ; and states, that 
the most energetic orders had l>een issued, for aU the authorities 
of the coasts to co-operate with the American squadron, in the 
most eflScacious manner. The evidence, offered bj lieutenant 
Sloat, is stated to be unnecessary, as the pirates had confessed 
enough to convict them. The following is a copy of the orders, 
referred to by governor Torres. 

**The captain of the U. S.jAmcrican schooner Grampus, (lieut. 
John D. Sloat,) goes in pursuit of pirates; for which parpose he 
will visit all the ports, harbors, roads, and anchorages, which he 
may find convenient. In consequence, you will give him all the 
necessary aid and notice for discovering them ; and in case of 
meeting with them, the authorities of the coast, both civil and 
military, will join themselves unanimously with the said command- 
ant, to pursue them by land, while he dues the same by sea ; and 
in case any of those wicked wretches should seek refuge in the 
territory of any part of the island, they will pursue them briskly, 
until they have possessed themselves of their persons. The go- 
vernment expects, from the known zeal of the authorities referred 
to, that they will display the greatest activity, efficacy, and ener- 
gy, in this important service, assuring each, in particular, of the 
LVely interest which it feels for the total extermination of such 
vile rabble, the disgrace of humanity. Those who shall distin- 
guish themselves in the opinion of the government, will be report- 
ed to his Majesty, giving to each one justice, according to his 
merits. God guard you many years. 

<* MIGUEL DE LA TORRES. 

Puerto liico, 16th March, 1825. 
« To the MiliUry Commandants, and of the Quarters, "J 

Royal Alcalde, and other Civil and MIL Authorities C 

and Functionaries of the Coasts of this Island*'. j 

Many of Cofrecinas^s confederates were arrested on shore, and 
sent to St. Johns : five of \them are stated to have been sent from 
Ponce. The Alcalde and military commandant of Ponce com- 
municated, through a Mr. Atkinson there residing, their thanks 
fur the important service rendered them by our officers and men, 
in the capture and destruction of this noted pirate and his gang: 
and give the strongest assurances of co-operation and assistance 
in the cause. 

Lieutenant Sloat also communicated the result of the cruize to 
governor Von Scholten of St. Thomas ; who expressed the obli- 
gations of himself and the community, to lieutenant Sloat, for the 
assistance so readily afforded, on every occasion, to the island. 

[The three following documents having been particularly de- 
signated among those, relied upon by the prosecution, in suppott 
of the first charge :(a) and having no intimation of the particular 
use or application of the same, as evidence, for the prosecution, we 
h^ve thought it safest to give them at large.] 
r«J Ante page S6. 
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(No. 13.) 

St. Thomas, l^h Abvem(tr» 18fi4, 

Sir : I have the honor to iDform you that the store of Cabot« 
Bailej & Cor was Broken open on the night of the 24th ult. and 
property to a considerable amount stolen ; and having strong rea- 
sons to believe that the robbery was committed by a gang of thieves 
who harbor in the island of Porto Rico, I communicated the same 
to captain Piatt, of the U. S. schooner Beagle, who very prompt- 
ly offered to go there in pursuit of them, and started for Poxardo 
on the morning of the 25th, with a pilot which I furnished him, 
and a young man from the counting-house, with a description of 
the goods, and a letter of introduction to Mr. Juan Campus, from 
one of the most respectable houses in this place, and well known 
in that quarter. The manner in which captain Piatt was received 
and treated, has no doubt been communicated to you by him. 

I beg leave to enclose a letter from Messrs. Burgeest & Uhl- 
horn, confirming the facts of the late robberies in this island, 
having in most instances been traced to the quarter of Porto Ri- 
co, where captain Piatt went. 

^ I have the honor to be, sir. 

Your most obedient servant, 
STEPHEN CABOT. 
U. 8. V. Consular JigenU^ 
To Com. David Porter. 



(No. 14.) 

Sir : At the request of our friend Mr. Stenhen Cabot, we beg 
leave to state to you some facts relative to tne robberies lately 
committed in this island. 

Our own store, and amongst others, those of our neighbors, 
Messrs. Ellis, Gibson & Co. J no. Rettell, esq. Robert Alexan- 
der, esq. Saubot, Joubert & Co. were forcibly broken open, pro- 
perty to a very large amount stolen, and a considerable part of 
the soods traced to Naguaba, near Foxardo; in consequence of 
which, and the circumstances that about ten days previous to the 
robbery committed in the store of Messrs. Cabot, Bailey & Co. 
a gang of desperate thieves made their escape from the prison 
at the city of Puertorico, as also that every search had been made 
here on shore, as well as in the harbour, and nothing discovered, 
except that the goods stolen had been carried off by the sea*side, 
induced us to recommend to those gentlemen sending down a per- 
son to Foxardo, as being probable the means of tracing the rob- 
bers. 

Desirous of assisting our friends, Messrs. Cabot, Bailey & Co. 
in this object, we gave one of their clerks, and who, we under- 
stood, was to ^o down to the U. S. schooner Beagle, a letter of 
recommendation to our friend, Mr. Juan Campus, in Foxardo^ 
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who had on former occasions of the same naffcrc, been the means 
of discovering the property and perpretrators, namely, in the case 
of Messrs. Ellis, Gibson & Co. and our own. 
We have the honor to be. 

With sentiments of the highest regard, sir. 
Your obedient humble servants, 
BERGEE8T & UHLHORN. 
St. Thomas, Uth JS'^ovember^ 1824. 
To Com. David Porter. 



(No. 15.) 

U. S. ScHooKER Beagle, 

St. Thomas's, Uth JVbr. 1824. 

Sir : At 10 in the morning of the 26th of October last, I re- 
ceived intelligence that the American Consul's store had been 
forcibly entered on the preceding night, and robbed of goods to 
the amount of 8 5000. With this report, the American consul 
requested me, provided it would prove consistent with my duties, 
to sail in quest iof those, whom it v^as supposed had clandestinely 
left the harbour tJie night preceding in a small boat, and generally 
believed by those acquainted in St. Thomas, to have proceeded 
to tlie port of Foxardo, on the east end of Porto Rico. 

1 directly gave the necessary orders to prepare for sea. Hav- 
ing received a good pilot on board, I was enabled by noon to pro- 
ceed in quest of the marauders. Standing along the south side 
of Crabb Island, discovered a sloop in Settlement Ba}', boarded 
her, and received information of a piratical sloop rigged boat to 
leeward, that had been for some time past infesting the coast. 
This information induced me to alter my course and steer for the 
west end of Crabb Island. At 10 A. M. discovered a sloop beat- 
ing to windward, and the small sloop rigged boat standing from 
the land : at 10 50 fired a shot to bring the sloop to; at 10 55 
fired again, she hove about and stood for the land ; spoke the sloop 
-^from St. Croix, bound to St. Thomas — made all sail for the 
sloop boat, which run into Bay, and her crew abandoned her : 
at 11 15 came to, ami took possession of the deserted boat; at 
11 45 made sail, and stood tor the S. E. end of Porto Rico, and 
at sun-set came to in the harbour of the port of Foxardo. 

On the morning of the 27th, a Creole visited me from shore, 
who bore an invitation from the commandant tome to visit him. 
At 7 A. M. in company with lieutenant Ritchie, the pilot, and the 
consul's clerk, I landed. For our better success, we appeared in 
the character of citi/^ens. On my reaching the shore, the register 
of my vessel was demanded ; I explained the object of my visit 
and the policy of appearing in disguise ; this, however, proved of 
no avail ; I was not allowed to proceed to Foxardo. Supposing 
that the person who made these demands had no authority to de- 
tain me, I, in company with lieutenant Ritchie, proceeded to the 
Iportvof Fo:iar:do, and explained, in the most satisfactory manner 
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to the captain of the port, the object of my visit, and produced a 
private letter from Mr. Cabot, American Consul, to a merchant 
in that place, in relation to the service in which we were engaged. 
Having observed the necessary forms and ceremonies with regard 
to the captain of the port, we then waited upon the Alcalde, and 
further acquainted him with our mission, &c., who proffered us 
every assistance. Having made a few inquiries in some of the 
retail stores which had an immediate tendency to bring to light 
any who may have been engaged in this traffic, we received a posi- 
tive order to repair to the Alcalde's house, where we were also 
received by the captain of the port, who damn'd us as pirates, and 
requesting of me my register, papers, &c. I stated I possessed 
no register, I carried no papers, other than my commission, and 
that of my officers. We were seized as culprits and conveyed to 
prison. To satisfy them of my real character, of which they pre- 
tended they had no positive proof, I consented, though repugnant 
to my feelings, to have my commission sent me; after its produc- 
tion, they declared it a forgery, and again remanded us to prison, 
declaring he would not release us uutil he had heard from St. 
John's. I then demanded to know what was further required? 
the reply was, ^* Your appointment as lieutenant-commandant of 
that vessel is what you must produce." I, at first hesitated, and 
would not comply, but not wishing on my part to commit any ac- 
tion which might have a tendency to disturb the harmohy existing 
between the respective governments, I produced my appointment 
as lieutenant-commandant. A council of officers was called with 
other citizens of the place, who, after having heaped upon us the 
most shamefu} outrages, permitted us to depart on board. 
I have the honor to be, respectfully. 
Your obedient servant, 
(Signed) CHARLES T. PLATT, 

Lieut Comm^dt Z7, 8, Schooner Beadle. 
To Com. David Porter, U. 8. JSTavy. 



[As a part of the action, the letter addressed by commodore 
Porter to the Alcadeof Foxardo, and sent with the flag by lieut. 
Stribling, should have been placed with the evidence of lieuten- 
ant Piatt and others : it is here given as read, on the trial, from 
the pamphlet.] 

(No. 16.) 

U. S. Ship John Adams, 

J^ovember 12, 1824. 

Sir: It has been officially reported to me, that an officer under 

my command, who visited the town of Foxardo, of which you are 

the chief, in search of robbers and free-booters, who with a large 

amount of American property, were supposed to have taken shel- 

> terthere/and bringing \uth him sufficient testimonials as to his 

' Digitized by VjOOQ IC 



102 

•bjcct and character, was, after they were all made known to yoo, 
trrestfd by your order by armed men, and shamefully insulted 
and abused in your presence by the captain of the port, after 
which, he was sent by your orders, to prison, and when released 
therefrom, was further insulted and abused by the inhabitants of 
the town. His object in visiting Foxardo has, by these means, been 
defeated, and for these offences no atonement or explanation has 
yet been made. 

The object of my visit is to obtain both, and I leave it entirely 
to your choice, whether to come with the captain of the port and 
the other offenders to me, for the purpose of satisfying n^, as to 
the part you have all had in this shameful transaction, or to await 
Bay visit at your town. Should you decline coming to me, I shall 
take with mean armed force, competent to punish the aggressors, 
and if any resistance is made, the total destruction of Foxardo 
yf'iW be the certain and immediate consequence. 

If atonement foj* the injury is promptly made, the innocent of 
the offences will escape all punishment — but atonement must and 
will be had, and if it is withheld from me, they will be involved 
^fti the general chastisement. 

I shail hold the town and vessels in the harbour answerable for 
any detention or ill-treatment of the officers who bear this letter. 

I allow you one hour to decide on the course you will pursue, at 
the expiration of which time, if you do not present yourself to 
me, I shall march to Foxardo. 

I have the honor to be, with great respect, 
Your very obedient servant, 
(Signed) D.. PORTER. 

To the Alcalde of Foxardo. 

[Note, as to the documents transmitted by commodore Porter 
to the Na^y Department, on the 6th of May, and by the Secre- 
tary to the court of inquiry, on the 7th, and which were printec^ 
in the pamphlet, under the title of " rejected documents,^^ (the his- 
tory and contents of whidi are above given from page 89 to page 
96,) no intimation was given, from the prosecution, that the use 
of them, as evidence on this trial, was objected to : nor is it con- 
ceived that any possible objection can lay against them. The 
court of inquiry appears to have rejected them for several reasons, 
stated In the minutes of their proceedings : which reasons it may 
be proper, in order to give these documents their due weight in 
this case, to examine. 

Objection 1. Many of the papers are not sufficiently mithenti- 
catedt to be received, ** without an express and sufficient waimr 
of M exceptions entered on the recard^ Answer, 1, as to the 
authentication: an officer, engaged in the active operations of 
war, must, in the nature of things, act upon probabilities find pre- 
sumptions; upon credible information; of the credibility of 
wlwch he is the sole judge ; upon what is called moral evidence, 
as distinguished from legalproof. He would be lost, if he were 
obliged, not only to collect information and facts, upon which to 
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proceed, but to wait till sach information and facte, were proved 
iftnd established by legal evidence ; and that evidence authenti- 
cated in legal form. His justification depends not on th© ab- 
solute verity of t\^ facts; nor on the form or nature of the evi- 
dence which led him to confide in their verity : the onk question, 
in such case, is whether the facts, if true, justified the'^operation ; 
or, if not true, whether he had reasonable ground, in the honest 
exercise of his discretion as a military or naval commander, to 
believe them. It would be a poor business for him, if his country 
or the service suffer from his neglect to meet and to repel an im- 
minently approaching or threatened peril, to cavil about the modes 
of legal proof, or the formal authentication of documents or other 
evidence. Information, conveyed in letters, certificates, or oral 
communications, or even by covert hints, or signs, are, according 
to circumstances, just as operative in the field, as tiie examina- 
tions of witnesses on oath, or the most formal specialties, in court. 
The information, as to the actual condition of Foxardo in relation 
to the public enemy, the pirates, collected by commodore Porter, 
at St. Thomas, or elsewhere, in the form of letters, conversation, 
&c. came precisely within the principle. The informal authen- 
tication of the same, by an oath before lieutenant Sloat, who was 
not legally qualified to administer an oath; or by the^-certificate 
of a vice-consul, is utterly immaterial. If they had been sworn 
to before any justice or magistrate whatever, the authentication 
would have been just as insufficient, in a legal view: they would 
nave been mere voluntary affidavits; and, as such, could have 
carried with tliem none ol the sanctions of a judicial oath. In 
that view, the affidavit of lieutenant Barton, which was received 
by the court, as properly authenticated, was just as destitute of 
legal authentication, as the affidavits sworn before lieutenant 
Sloat, or certified by Mr. Cabot, tha vice-consul's agent, per his 
attorney. They all stood upon precisely the same ground, of 
probable information; which a military commander was not only 
justified in ir\yixi^ credit to- but which he would have been crimt- 
nal, if he had disregarded. Of the authenticity o{ the papers, no 
reasonable doubt could exist ; whatever might be said of tlieir 
authentication. They were original documents, procured from 
respectable houses at St. Thomas; — certified by the acting vice- 
consul of the United Slates, or his attorney; and by lieutenant 
Sloat : and they had passed thr«)ugh the hands of two officers of 
the United States, (lieutenants Slout and Piatt,) directly to those 
of commodore Porter; from him directly to the Navy Depart- 
ment, and fr(Mn that, directly to the court. It deserves serious 
consideration, what a strange predicament, an officer, sent on fo- 
reign service, is placed in ; if inform^ evidences of the facts and 
circumstances, upon which he acted, are not to be received to ex- 
plain and justify his conduct*. He is bound to act upon such, at 
the peril of life and honor, if he neglect to pursue the course, 
which such informations point out, as necessary : and yet, after 
he has act«d upon them, another and impracticable mode of proof 
must be resorted to, for his justification at home. Impracticable, 
if it must be legal evidence, formally authenticated : because tho 



Digitized by VjOOQIC 



104 

law has not provided for any mode, either for the cafj^tion or the 
authentication of evidence, in foreign parts. Voluntary affida- 
vits, no matter how solemnly sworn to, or how authenticated, are 
just as inadmissible, under the strict rules of legal proof, as let- 
ters, certifisates, &c. Even if the law had provided any mode 
of taking regular depositions in such cases, the inconvenience 
would be incalculable, of holding an officer under arrest, till com- 
missions could be sent out aad executed, with the usual formali- 
ties in various and remote regions. The rational mode of get- 
ting over the difficulty is that which the government seemed dis- 
posed to have adopted, in this instance ; which was to permit' the 
informations and intelligence which had formed the basis of com- 
modore Porter's conclusions, when called to action, to be laid be- 
fore the court, in ejctenso: and to pass at their intrinsic value, 
without regard to the formalities of authentication. Answer, 2, as 
to the express waiver, of exceptions, required by the court: here 
were two parties before the court, the government and commodore 
Porter. Now which of these could except ; from which of them 
could any thing in the nature of an exception be apprehended ? 
com. Porter hadobtained and transmitted the documents, as evi- 
dence in his own favors as tending to justify his conduct in tlie Fox- 
ardo affair. To have apprehended exception from him, aj^ainst his 
own evidence, would have been absurd: to have required un express 
waiver, from him, on record, of exceptions against his ovvn evi- 
dence, would have been no less absurd, and more unjust. He had, 
some days before, withdrawn himself, as a party, from the court, 
in consequence of some conditions having been imposed on his 
intercourse with the court, which he thought tinjust and deroga- 
tory : he could, tlierefore, neither urge nor waive exceptions: and 
SO9 the condition of an express waiver, was equivalent to an abso- 
lute rejection of the evidence. Then the only party, from whom 
it can be presumed that the court apprehended exceptions, or re- 
quired an express waiver on record, was the government. And 
had not the government, as represented by the Secretary of the 
Navy, most distinctly waived such exceptions ; and even made the 
waiver in a form to be entered on the record'/ Surely that question 
must receive an unanimous answer in the affirmative, after the 
least reflection upon the circumstances. The documents are trans- 
mitted from the navy department to the court, as evidence ; ac- 
companied by a letter, from the Secretary, either expressing, or 
as strongly implying the assent of the government, to nave the do- 
cuments used in the investigation before the court. Then here 
was a concurrent act of the only two parties, in the case, making 
the documents evidence. The means by which the court came 
into possession of the papers, were, of course, officially known to 
the court : there was the official letter accompanying them : all 
these the court might have had entered on the record, as equiva- 
tent to the required waiver : Why then require an express waiver? 
This consent of parties, to the admission of the documents, both 
answered every possible objection to their form of authentication, 
and dispensed with all necessity for an •* express waiver^^ on re-. 
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Objection 2. Some of the documents are of a eonjldential char^ 
acter, and ought not to be exposed to the public eye, without ne*« 
cessitj. Answer. 'Tis not perceived vfhai the court had to do 
with their confidential character. The documents had been com** 
municated and belonged to commodore Porter. Whatever con- 
fidenca was attached to the communication^ was reposed in him 
alone ; and was to be dealt with, upon his sole responsibility: and, 
npoD that responsibility, he used the documents in his justifica- 
tion and defence. But it was expressly to answer the precise 
ends of that very justification and defence, (known to, and avow- 
ed by all the parties, from whom the documents had been pro- 
cured,^ that they were originally communicated to commodore 
Porter. All that he is required to do is to conceal the names of 
certain persons, whose safety might be endangered by the disclo- 
sure : and he faithfully fulfils that injunction, by suppressing the 
name of every such person. Even Messrs. £llis, Gibson, and Co* 
when they communicate the four letters from a secret agent, re.- 
sident at Caguas, and stationed at Foxardo ; in the centre and heart 
of piratical power; in the very den of the lion ; and consequently 
exposed to a degree of danger, from disclosure, infinitely exceed- 
ing that of any other person concerned; even, in regard to him, 
the only precaution required, is the concealment of his name. For 
Messrs. E. G. and Co. expressly permit commodore Porter to 
make what use he pleases of the letters of that agent ; *< only the 
writer's name must be kept a profound secretP ('Vide ante page 
90—2.; 

.Objection 3. " That, collectively, they present no facts or views, 
calculated to elucidate the subject submitted to the court. The 
court, therefore, direct the judge advocate to return them, to the 
navy department, as irrelevant.'*^ Answer. Whatever idea may 
have been entertained of the nature of the subject, or the extent of 
the inquiry submitted to that court, there can be no doubt either of 
the relevancy or of the importance of the facts, disclosed by these do- 
cuments, to the questions now involved in the first charge. Is it not 
of the utmost importance to ascertain the force, the resources and 
the connexions of the pirates, in and about Foxardo, and the neigh- 
boring coasts and districts of Porto RicoP Their numerical 
strength and physical power; and the nature and extent of their 
moral influence in those quarters P Is it not precisely to the point, 
to prove that an ^American house of trade had been piratically 
robbed, by a daring and atrocious band of marauders from Foxar- 
do; where they had retreated, with the plunder of American citi- 
zens and American commerce P And do not these documents teem 
. with such evidence P Do they not abound with the most damning 
ftcts, and the most pregnant circumstances, to fix, at Foxardo, the 
focal points of piratical power and influence P To demonstrate that 
any other power or Influence, was but a name : that their influence 
and their concerns were ramified tlirough the whole frame of the so- 
ciety: that whatever there was of wealth or prosperity, or of apparent 
respectability, in that quarter, was in secret league with them ; an4 
subsisted on the infamous profits of the connexion : that whatever 
14 
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there was, wetring the appearance ofaulhorUy or office^ was either 
iDtimidated or corniptea, into the active or passive instmroents of 
the pirates and their connexions : that all the natural and arti- 
ficial advantages and facilities of the towns* coasts, and fastnesses 
of the district, were in the hands, or at the unlimited command 
of the pirates ; who had gained as complete a domicil there, as 
actual pirates can have an v where : that, upon those whose mo- 
rals had not been corrupted bj the traffic of piracy, an awful dread 
of piratical power and vengeance, had imposed a mysterious si- 
lence; a silence which they dared not break either to justify 
themselves, or to accuse the pirates : that this dark and lower- 
ing cloud of fearful mystery was not confined to the seat of pirati- 
ciI power, at Foxardo, but even overshadowed the independent 
island and city of St. Thomas : where persons, of the highest stand- 
ing in society, and above all suspicion of connivance; indeed the 
complaining victims of atrocious piracy, find it necessary to adopt 
the precaution of concealing the names of their agents and in- 
formers ; whom they have no means of protecting against pirati- 
cal revenge: where even an American citizen, though resident 
at St Thomas, finds it prudent to require the concealment of his 
name. Do not these facts, and the circumstances attending the 
recent conflagration of St. Thomas, speak volumes, in proof of the 
tremendous power which these wretches had established at Foxar- 
do; and of the indispensable necessity and duty of pursuing them 
to their haunts and holds ? The stress laid by the court of inquiry 
upon the obligatory force of the con^d^ce, m which these docu- 
ments were supposed to be communicated, corroborates every con- 
clusion: as it indicates the implicit credit, given by the court, to 
the sincerity of the apprehensions, and the reality of the danger, 
to which the disclosure might expose the persons concerned. 

^Tis vain, indeed, to be recapitulating the circumstantial and 
direct evidence, to every important point of this charge, contain- 
ed in these documents: for no one can read them, in connexion 
with the charge itself, and the principles assumed in the defence, 
without the nertinenev and importance of the facts and drcum- 
stances^ disclosed by them, appearing manifest. 

The admissibility of them, as evidence of such facts and circum- 
stances, is clearly established by the manner of their transmission 
to thecourt of inquiry: and, if that were at all doubtful, the reading 
of them, without exception, by the judge advocate, in behalf of the 
prosecution, in this trial, clearly dispenses, according to the best es- 
tablished rules of practice, with all form^ of authentication. At 
least the prosecution is concluded from all objection on that head. 
But so much has been said, out of abundant, and, probably, unne- 
cessary caution : for, as before remarked, we have no reason to 
presume that any objection was ever intended on the part of the 
prosecution. 

In commenting, thus freely, upon the decision of the court of in- 
quiry, we have been actuated by no wish to cavil at, or to criticise 
unnecessarily, the proceedings of that tribunal : and we should, in- 
deed, hs^ve submitted our reasons, against its decision, with this 
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utmost confidence in the candor of its members, if their opinioii 
were to be reviewed by themseWes. Our Sole mottTe» for this dis- 
cussion, has been, to establish the weight of this important evi* 
dence, by its true standard : and to free it from the doubt, which 
the decision of the court of inquiry was calculated to raise, not 
merely of its authenticatum^ but of its reUvancy to the matter in is* 
sue. Tis hoped that the manner of the discussion is entirelj 
consistent with the respect really entertained for the court.] 
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RELATIVE TO CHARGE SECOJVB. 



Speoifioation 1. ** Various letters of an insubordinate and dis- 
fespeciful character," beins five in number, to which the specifi- 
cation refers^ by mention of their several dates. 

We have thought it conducive to a clearer understanding of the 
particular letters, charged as " insubordinate and disrespectful,'^ 
in this specification^ to introduce them in connexion with the en* 
tire series of correspondence, of which they formed part ; and 
to place them, in that series, according to the order of date and 
connexion. The whole series has been introduced, at different 
times, and authenticated in various modes during the progress of 
the trial; without any indication, from the prosecution, of uie pur- 
pose for which they were to be used, or of the point to which they 
were to be applied* : except in regard to the five letters, mention- 
ed in this specification ; which were read from the originals, or 
from office-copies, admitted, or proved, in the course of the pro- 
ceedings, on the 20th, 21st, and 22d days of July :(a) some of them 
also appeared in the National Intelligencer, of the 30th March, 
1825, as admitted on the examination of Mr. Seaton i(b) some in 
the National Journal, of the 16th June, 1825, as proved by Peter 
Force :(c) and others in commodore Porter's printed pamphlet, as 
admitted on the tr\a\,(d) All the other numbers of the following 
series, appear in one or other of the three printed documents afore- 
said, viz. The National Intelligencer of March 30, 1825 ; the Na- 
tional Journal of June 16, 1825; and the pamphlet. 

The five letters designated, in this specification, as ** insubordi- 
nate and disrespectful," are distinguished, in the following series, 
by this mark, t {vide No. 2, 5, 7, 8, 14.) 



(No. 1.) 

[The series is thought properly to commence with the letter of 
recall, December 27, 1824, from the Secretary of the Navy to com- 
modore Porter, in consequence of the Foxardo affair ; being part 
of the correspondence published in the National Intelligencer, and 
also in the pamphlet : for which letter see ante p. 78, No. 3.] 

faj Ante p. 44, 48, 49. fbj Ante p. 51. 

CO Ante p. 52. fdj Ante p. 4p. 
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(No. 2.t) 

J. 8. Ship John Adams, 

Thompson's Island, Jan. 30, 183&. 

Sir : I have the honor to acknowledge the receipt of your or- 
ders of the 27th ult, informing me of your reception of mine of 
the 15th of November, relating to what you have been pleased to 
term ^' the extraordinary transactions at Foxardo," and recalling 
me from my command for a full investigation of my conduct^in 
that affair. 

Agreeably to your orders, I shall leave this place for Washing- 
ton ** without unnecessary delay,'' and have tax en measures to ob- 
tain all the testimony necessary, and such written evidence as I 
suppose useful, and, on my arrival in, the United States, shall hold 
myself ready to justify my conduct in every particular, not only 
by the laws of nations and of nature, and by highly approved pre- 
cedent, but, if necessary, by the orders oi the Secretary of the 
•Navy. 

To use the emphatic language of Mr. Adams, •« Bvall the laws 
of neutrality and war, as well as of prudence and humanity," I 
was warranted in chastising and intimidating the authorities of a 

fdace who had ndt only become the allies and protectors of out- 
aws and pirates, but our active enemies, by the imprisonment and 
forcible detention of an American officer, while in the perform- 
ance of his duties. " There will need," ^continues Mr. Adams.J 
** no citation from printed treatises on international law, to prove 
the correctness of this principle. It is engraved in adamant on 
the common sense of mankind. No writer upon the laws of na- 
tions ever pretended to contradict it ; none of any reputation or 
authority ever omitted to insert it." 

1 am willing, sir, to submit my conduct in this affair to the 
strictest investigation, and if I cannot fully justify it, I shall cheer- 
fully submit to the severest punishment that can be inflicted. But, 
if it shall appear that the motives which influenced me were found- 
ed in patriotism ; that the necessity for my conduct really exiirted, 
and that " my vindication is written in every page of the law of 
nations, as well as the first law of nature, self defence," I shall 
then hope that atonement will be made for this forcible withdraw- 
al, for an alleged offence, from my command, by restoring me to 
my former station, and allowing me to retire from it in a manner 
more honorable to myself and my country, and less injurious to 
my feelings and character. 

This, sir, will be an act of justice that I hope will not be denied 
to me. 

I have the honor to be, 

With great respect, 

Your obedient servant, 

D. PORTER. 
Hon. Samuel L. Southard, 

Secretarif of the JSTavy^ 
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(No. 3.) 

WASHiNotOK, March Ist, 1825». 

Sir: I have the honor to inform you, that, in obedience to your 
orders, i have come to thii place, and I now await jour further 
directions. 

With the greatest respect, 

Your obedient servant. 
(^Signed; D. PORTER. 

Hon. Samvbl L.^ Southard. 



(No- 4.) 

Washington, March 2d, 1825. 

Sir: Having this day seen, in a print, several letters from Mr* 
Thomas Randall and Mr. John Mountain, communicated through 
the State Department to Congress, and highly injurious to the 
character of myself and other officers belonging to the West In* 
dia squadron, i have to request that an inquiry may be instituted » 
to ascertain how far facts will justify their statements and re- 
marks, and the injurious remarks they have elicited on the floor 
of Congress. 

I have the honor to be. 

With great respect. 

Your obedient servant, 
(^Signed; D. PORTER. 

Hon. Samitel L. Southabd. 



(No. 5.t) 

Washington, March I6th, 1855. 

Sir: It is now sixteen days since I had the honor to report to 
yon my arrival here, in obedience to your order of tlie 27th De- 
cember, and I have anxiously since awaited your further instruct* 
tions. 

I am aware, sir, of the interruptions the recent changes in go- 
vernment and other circumstances have occasioned to the trans- 
actions of public business, and however irksome and uncertain 
may be my present situation, and whatever anxiety I may feel 
on the occasion, it is not my wish to press on the department my 
own affairs, in preference to those of greater importance. I can- 
not, however, help requesting that there may be as little delay in 
the investigation of my conduct, both as regards the affair of Fox* 
ardo, and the statements of Mr, Randall and Mr. Mountain, as 
is consistent with the public interesti. 
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Th^ state of ignorance -and uncertaintj in which I have bee% 

^ept» as to the intentions of the government, and the desire of vin- 

dicattng myself to the government ^d the public, and relieving 

myself from a species of suspension and supposed condemnation) 

must be my apology for now troubling you. 

Officers continue to make to me their reports, and to request of 
me orders. Not knowing whether the department still considers 
me in command of the West India squadron, I have been at a loss 
lisw to act* Will you be pleased to instruct me on the subject* 
I have the honor to be. 

With great respect. 

Your obedient servant, 
(^Signed; D. PORTER. 

Hon, S4.MUBL L. Southard. 



(No. 6.) 

Navy Department, I6th March, 1825. 

Sir : It has become my duty to apprise you of the determina- 
tion of the Executive, that a court of inquiry will be formed, as 
soon as circumstances will permit, to examine into the occurrence 
at Foxardo, which was the occasion of your recal, and also to com- 
ply with the request contained in your letter of the 8th [2d] inst. 

It was the intention of the department, in ordering capt. War- 
rington to the West Indies, to relieve you from the command of 
the squadron there. 

I am, respectfully, &c. 
[Signed] SAML. L. SOUTHARD. 

Com. David Porter, Z7. 8^ JSTavy, Fresent, 



(No. 7.t) 

\ 
Washington, *9pril 13, 1825. 

Sir: I hope it will not be considered obtrusive in me, to re- 
mind you of the extremely unpleasant situation in which your or- 
ders of the 27th of December have placed me. You will recol- 
lect, no doubt, that they required me to repair to this place, t£?i^/t- 
&ut unnecessary delay, to explain my conduct in relation to the 
Foxardo affair. From this positive injunction, they deprived me 
of the opportunity, without taking on myself great responsibility, 
of obtaining, by personal application, the written testimony ne- 
cessary in the case ; not knowing the cause which influenced you 
in urging my recal so speedily, and not wishing to have unneces- 
sary delay ascribed to any wish on my part, the day of my ar- 
rival here, (the 1st of March) I reported to you my attendance 
on your further orders* No notice being paid te this report, after 



Digitized by VjOOQIC 



112 

lit interview had with the President* I again addressed you at his 
suggestion, on the I6th of the same month, and on the same daj 
I received your letter, apprising me, that, by the determination 
of the executive, a court of inauiry would be formed to examine 
into the occurrence at Foxardo, as well as the charges of Mr. 
Randall, as soon as circumstances will permit. 

Since that time I have waited patiently your convenience, re- 
gardless of the anxiety and importunity of my friends, not wish- 
ing to press my business on you to the exclusion of matters which 
might now appear to you of more importance to the public in- 
terest, than the investigation of my conduct in the Foxardo af- 
fair, or the charges against myself and others, as contained in 
Mr. Randall's statements. 1 must beg leave to observe to you, 
however, that the manner of my rccal proves, that, at the time 
your order of the 27th December was issued, the investigation of 
the affair which caused it, was considered of great national im- 
portance, and a note subsequently received from Mr. Monroe, 
not only confirms this belief, but proves that he still thought so, 
after he had gone out of office. I must also beg leave to observe, 
that whatever opinion maybe entertained now, the punishment to 
me is none the less on account of the change, if any change has 
taken place. The affair of Foxardo was the occasion of my re- 
cal — the affair of Foxardo was the occasion of my being displaced 
from my command — it is that affair which now keeps me suspend- 
ed from the exercise of my official functions — it was that which 
caused you to pronounce censure on me, to punish and degrade 
me, before any complaint ai^ainst me, before trial* and before [ 
was called on for an explanation. 

If, sir, opinion is changed ; if, by information since received 
from other quarters, you have been induced to believe that the 
public interests do not require so much haste in the investigation 
as you at first supposed, it would seem but just that my own anxie- 
ties, and the anxieties of those whose peace of mind I regard, and 
good opinion I highly respect, should be relieved, by some inti- 
mation of your intentions, with regard to me — that there should 
be in fact some relaxation in the severity of the course adopted 
towards me. 

It is with reluctance that I trouble you with any complaint, 
whatever, but I feel that I should neither do my duty to myself, 
to what I o^e to others, and indeed to the service to which I be- 
long, if, by a longer silence, I gave reason to believe that I acqui- 
esced in a course of conduct towards me, which, when a full in- 
vestigation takes place, and all the facts are known, few, I think, 
will acknowledge is founded on justice. 

The executive, it appears, has decided that a court ot inquiry 
shall be ordered to investigate my conduct. Why then deprive 
me of the opportunity of makinjj my explanation, by delaying 
the execution of the executive will p'Upwards of six weeks have 
elapsed since I reported my arrival here, and, as yet, I only know 
the determination of the executive.- 

The time when, the place where, and by whom the investiga- 
tion is to be made, are unknown to me. No definite period is 
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Sxed OD for tb^ holdiog of the court, and I therefore most re- 
spectfully ask, what is your determination with respect to me ^ 
that I may know what course of conduct it would be proper (ot 
me to pursue. 

I have the honor to be, 

Your obedient senrant, 
(Signed) D. PORTEB. 

Hqu* Sam'i L. Southard. 



(No. 8.t) 

Captain Porter has the honor, respectfully, to state to the Pre- 
ftident of the United States, that', agreeable to the suggestion of 
the President, he, on the I6th of last month, addressed a letter 
to the Secretary of the Navy, requesting an investigation of hit 
conduct in relation to the affair of Poxardo, and the charges of 
Mr. Randall, as early as was consistent with the public interests^ 
and on the same day he received what purported to be the Secre* 
tary's reply, informing him that the executive had determined 
that a court should be formed to examine into the occurrences at 
soon as circumstances will permit. Captain Porter consequently 
waited with patience until the 13th of this month, when, not be- 
ing able to learn that any steps were taken towards the accom- 
plishment of the executive will, he again addressed the Secretary 
m the most urgent but respectful manner, to cause his conduct to 
be investigated, and allow him, if innocent, to relieve himself 
from the truly unpleasant situation in which the order for his re- 
cal has placed him. No notice has yet been taken of this re- 
quest, and c'laptain Porter, despairing of justice from any other 
quarter, begs and intreats that the President of the jJnited States 
will cause it to be rendered hinu 

dpril 17, 1825. 

[Note, this letter was never published, till it was produced and 
read, by the judge advocate, on this trial ; as stated in the min-^ 
utes ; antCy p. 44 and 48.] 



(No. 9.) 

Navy Department, Jpril £0, 1825. 

Sir: Enclosed you will receive a copy of the precept, which 
has been, issued for a court, to make the inquiry, instituted by the 
executive, into your conduct at Foxardo.-^You will perceive that 
the same court is also directed to make the inquiry which has 
been granted at your own request. 

In your letter of the 15th instant, which has been received, it 
created some surprise to find the declaration, that the " positive 
15 , 
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fDJanction'' in the letter from the department of the 27th Der 
cember, 1824, to *• proceed, without unnecessary delay, to this 
place," *• deprived you of the opportunity, without taking on 
yoarself great responsibility! of obtaining, by personal application, 
the written testimony necessary in the case." By referring to 
that letter, you will find that you are expressly charged to ** bring 
with you Uiose officers whose testimony is necessary, particular- 
ly Lt. Piatt ; and such written evidence as you may suppose 
useful," for the ** full investigation," which it was declared the 
importance of the transaction demanded.* 

No change has taken place in the views of the Executive, 
either as to the necessity or character of the investigation, and 
anv delay which has occurred in proceeding with it, must be at- 
tributed to other causes. 

In relation to that part of your letter, in which you say, "the 
affair at Foxardo was the occasion of my recal ; the affair of Fox- 
ardo was the occasion of my being displaced from my command; 
it is that affair which now keeps £e suspended from the exercise 
of my official functions," it is proper to remark, that althaugh 
that affair was the immediate cause of your recal, yet you are not 

^'^noranti that it was the purpose of the department to recal you 
rom that command for other reasons, as soon as it was found con- 
venient to substitute a competent officer in your place,f a purpose 
only prevented by this transaction, which intervened previously to 
its execution. 

No other notice of the style and manner of your letter is 
deemed necessary at this timq, than to remind you of the rela- 
tion which subsists between you and the department. 
I am, very respectfully, sir. 

Your most obedient servant, 
(Signed) SAM'L L. SOUTHARD. 

Com. Davio Porter, U. 8. Mivy, present. ^ 

♦Those acquMnted with the ^^eography of the West-Indies, need not be 
informed that it requires iilore time to go from Thompson's Island, where the 
Secretary's orders found me, to St Thomas's where heutenant Piatt was, and 
where tlie documents were to be obtained, than to come from Thompson's 
Island to the United States. The public, therefore, will be able to judge 
whether I should have been justified by the Secretary's orders in obtaining, by 
jtersonal application, the written testimony necessary in the case. 

D. P. 

f On the I9th of October, 1824, while at Washington, before going to the 
Westrlndies, I requested, for various reasons, among others ill health, and ap- 
prehension of a West*India climate, that the Secretary would order me to be 
relieved from the command of the squadron. The Secretary, in his reply to 
this application of the 21st, informs me that if I had made my appUcation ear- 
lier I should have been relieved, and a successor appointed, but having failed to 
do so, and the presence of a commander on the station being indispensable, 
I was ordered to proceed. «* When it is convenient to the department," (says 
the Secretary,) «*your wish to be relieved shall be gratifi'^d." It is to this in- 
timation the Secretary alludes, when he reminds me of the purpose of the 
department to recal me. D. P. 

[These two notes accompanied the letter as published in the pamphlet] 
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<No. 10.) 

Navy Depaetment^ May 28fA» 18£5> 

Sir : The court of inquiry, lately assembled at the Navy Yard, 
Washington, has closed its examination into the matters submit- 
ted to it, and made report to the department. 

I arik instructed by the Executive, to inform you, that it has ' 
been found necessary that further proceedings should be had, in 
relation to the transactions at ¥*oxardo, and that, in the course of 
a few days, charges will be preferred, you will be arrested, and a 
court-naartial summoned for your trial. 

I am, very respectfully, Sir, 

Your obedient servant, 

SAML. L. SOUTHARD. 
Captain David Porter, V* 8. J^avy. 



(No. 11.) 

Washington, May SOth, 1825, 

Sir : Late on Saturday night, (the 28th,) I received from your 
messenger, your communication of that date, informing me that 
the court ot inquiry had closed its examination into the matters 
submitted to it, and made report to the department ; also, appriz- 
ing me of the intentions of the Executive with regard to me. 

Ignorant, as I am, of the report of the court, I can form no idea 
of the nature of the charges intended to be preferred against me, 
the motives of the Executive, or the object of the notincatioti — I 
have the honor, therefore, to ask of you the necessary information 
to enable me to prepare for my defence. 

With great respect. 

Your very obedient servant, 

D.PORTER. 
Hon. Sam'ii. L. Southard, 

Secretary of the JV7it?y. 



(No. 12.) 

Washington, June S, 1825. 

Sir: The accompanying pamphlet, which was put to press 
shortly after the termination of the proceedings of the court of in- 
quiry on the Foxardo affair, contains all the explanations 1 shall 
ever be able to make in justification of my conduct. 

I never had, at any time, any doubts of the propriety of the 
course I pursued — nor have I now ; and it will be {(le source •f 
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gi^t regret to me, if» after a perusal of the pamphlet* further pro* 
ceedingrs in the case should be thoug;ht necessary* 

If it T>e thought that I haye erred in judgment, the purity of mj 
inteotionst I presume, cannot be doubted. 

I have the honor to be, 

With great respect. 

Tour obedient servant, 

D. PORTER^ 

fiion. SaML. L. SotTTHARD. 

[J>rbU. This letter was originally dated, by mistake, May 2.3 



(No. 13) 

Navt DEPAaTMENT, ISth June. 

Sir : Tour letter, transmitting a pamphlet respecting the pro- 
ceedings of the court of inquiry, ana the transactions at Poxardo, 
&G. was received, and the copy, endorsed for the President, im- 
mediately delivered to him. 

It is the cause of surprise, that you should have considered it 
proper, while your case and the report of the court of inquiry were 
atill under the consideration of the Executive, to make a publi- 
cation relatinjg thereto, and especially a publication in so many 
respects deficient and inaccurate. 

I am, very respectfully, &c. 

SAML. L. SOUTHARD. 
Com. David Porter, U. 8. ^avy. 



(No. 14.t) 

Meridian Hill, June 14, 1825. 

Sir: I have received your letfer of yesterday's date, ac- 
knowledging the receipt of a pamphlet published by me, respect- 
ing the proceedings of the court of inquiry, and transactions at 
Foxardo, &c. and expressing your surprise that I should have con- 
sidered it proper, while my case and the report of the court of 
inquiry were still under consideraticin of the Executive, to make 
a publication relating thereto, and especially a publication in so 
many respects •• deficient and inaccurate." 

I beg leave to state to you that the publication alluded to was 
put to presa, and nearly ready for distribution, before I received 
any intimation from you of an opinion on the part of the Execu* 
tive that further proceedings in the case were deemeid necessary ; 
mn intimation which occasioned to me great surprise ; and it was 
only with the hope of removing from the mind of the Executive 
an idea of this necessity^ which induced nie to circulate it after 
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being 00 notified^ as you will perceive by the noie accompanying 
the pamphlet sent yon a few days after your notification, which, 
pardon me, sir, I did believe was intended for the sole purpose of 
stopping my publication, as I cuuld find no other motive for it« 
nor have I yet been able to find any other, as I am to this day not 
arrested, as I was informed by you I should be. 

If, by an intimation of the deficiencies and inaccuracies which 
tny pamphlet contains, it is intended to convey the idea of a wil- 
ful misrepresentation on my part, I beg you to point out in what 
tt consists. The record of the proceedings, as published, lire co^ 
pied from the record of the judge advocate; and the documents, 
whether rejected or otherwisc,/or or against me, so far as I could 
possess myself of them, accompanying the publication ; and I cen^ 
tainly have not omitted any against me that were admitted by 
the court as testimony ; to the contrary, I have inserted one of 
that character, which was rejected by the court as unauthentic, 
to wit, the Porto Rico government publication. 

There are one or two trifling typographical errors, the most 
important of which is the word clothes instead of colourst in the 
testimony of Mr. Piatt, page 15, and I think an omission to itali- 
cise the words ^* fearful odds,'^ in page 37, which surely can not 
be the inaccuracies and deficiencies alluded to, as the nrst error 
is calculated to operate against myself, and the other, if it really 
exists, is of no importance. There is also an unimportant letter 
from you to the court, transmitting the rejected documents, which 
by a note in page 31, and the report of the court, which, by a re- 
mark in page 32, 1 acknowledge not to be in my possession. Tht 
first was refused to ine by the judge advocate ; the latter, I am 
still ignorant of; but the publication of both I now respectfully 
invite. 

The anonymous publication in yesterday^s Journal, of the same 
date of your letter, and taken in connexion with the language of 
it, leaves no doubt of the source whence it originated. I, conse- 
quently, considering my relationship to the department, feel re- 
strained from making suitable comments thereon. It is, there- 
fore, only left for me to express the hope that the promised pe- 
riod for rectifying the errors, and supplying the deficiencies, which 
are said to exist in the pamphlet, may soon arrive ;^nd until it 
does, I hereby voluntarily pledge my '< sacred honor," that none 
will appear in it, except those I have indicated, so far as I could, 
by every effort on my part, obtain a knowledge of the proceed* 
ings of the court, and I have no doubt I have obtained them cor-^ 
rectly. 

If it is intended to intimate that the reasonings contained ia 
ttiy defence are fallacious, and present an improper view of the 
subject, I can only say, they are the expressions of my honesty 
unaided opinions and eonvictions, and that I should have deli- 
vered them before the court, had I been allowed the opportunity 
of doing so. They are before the public ; the public mli judge 
of their value ; and I now more than ever feel the necessity of 
appealing to its decision. I am not impatient of it, and wait the 
convenience of the department, in whatever measures it may thinlL 
proper to adopt teward me» 
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I take the libertj to remind you that I am still ignorant of the 
opinion of the court of inqairj, on the charges of Messrs. Ran- 
dall and Mountain, and to request it may be laid before the pub- 
lic, that it may be able to judge whether I am innocent or guilty 
of them. 

If the court has pronounced me innocent, I am entitled to all 
the benefits of their opinion ; if I am guilty, I am unworthy c^ 
holding my commission, and should wish no longer to disgrace it. 
1 have the honor to be, 

Tour very obedient servant, 

D. PORTEH^ 
Hon* Sam'l L. SouTHAan. 



(No. 15.) 

[This is "the ananvmous publication in yesfwrfay's journa!,7 
mentioned by commodore Porter in the preceding No. 14, which 
publication bears the same date with the Secretary's last letter. 
No. 13, viz. June 13 : and is published in the National Journal 
of the 14th. See a copy of the same, ante, p. 66, and Peter 
Force's evidence concerning the same, ante, p. 52, and commo* 
dore Porter's reasons for offering evidence of toe Secretary's be- 
ing the author of a preceding publication, in the National intelli- 
gencer, of the 5th May ; ante, p. 57 — 8.3 



[To justify the tone of dissatisfaction and complaint, in com- 
modore Porter's part of the foregoing correspondence, the follow- 
ing documents were produced and cited, on his part] 

(No. 16.) 

A letter, dated April 9th, 1823, from the Secretary of the Na- 
vy to commodore Porter, in which a reference was made to cer- 
tain documents, therein enclosed, preferring serious and heavy 
complaints, from the Spanish minister, against captain Casein, 
then commanding the Peacock ; on account of the capture of a 
Spanish schooner, called the Carmen, or Galliga the third. These 
documents consisted of a letter from Mr. Anduaga, the Spanish 
minister, dated March 7, 1823, setting forth these complaints, in 
the most vehement st^le of crimination ; and charging captain 
Cassin with the most illegal violence, and wanton abuse in the 
instance of that capture : a declaration, under oath, of the Span- 
ish master and mate, and a protest of the master and crew, pre- 
tending to verify the acts charged by Mr. Anduaga ; and which, 
if true, Would have been highly criminal ; but which were after- 
wards proved to be without any foundation. The Secretary of the 
Navy gave captain Cassin the option, either to retarn home, and 
make explanations in person ; or to transmit a written explana- 
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i\on.(a) The latter course was adopted; the eitplanation was 
perfectly satisfactory ; and nothing more was heard of the com- 
plaint. The object of this evidence was to show, the inequality 
between the treatment of commodore Porter, in the manner and 
circumstances of his peremptory recal; and the treatment of 
another officer, gravely and officially accused of a heinous offence. 



(No. 17.) 

The resolution of the House of Representatives, of the Snh 
December, 1824, cited under the first okarge ; as in connection 
with the above-oited letter of recal, of the same dtLie;(b) and now 
cited, under this specification, as concurrent evidence, with the 
Relays and suspense, complained of in the foregoing correspon- 
dence, that he was sacrificed, rather to collateral views and mo- 
tives of expediency and policy, than to any genuine sense of im^ 
propriety in the act imjputed to him. 



UNDER THE SECOND SPECIFICATION- 

Specification 2. The publication of "a pamphlet, pt^rporiti^ 
to contain the proceedings of the said court of inquiry;'' which 
is charged as having been done, *< after such court had terminated 
its inquiries, and had transmitted its report to the Secretary of 
the Navy ; and before the executive had published, or authorized 
the publication of the proceedings." 

The only evidence, adduced in support of this specification, 
(or that we infer to have been so intended, for nothing was said 
about the application of any evidence to it) were the printed 
pamphlet itself; and the letter from commodore Porter to the Sec- 
retary of the Navy, dated June 2, 18^5, with which were trans- 
mitted copies of the pamphlet, for the use of the Secretary, and 
of the President. Reference is made to these documents, in the 
minutes of the court's proceedings, ante, p. 49. The letter it- 
self is found among the series of correspondence, under 1st spe-* 
cification. [Ante, p. 115, No. 12.] 

The pamphlet had just been published, when so transmitted to 
the Secretary : which, as the specification states, was after the 
court had completed all the business before it ; and had sent in 
the final result of its inquiries, to the Navy Department: where 
the report had remained ever since the 9th of May. The first 

(a) These documents were delivered to the court, without retaining copfes; 
wl^ch we have nut since been able to obtain : but vouch for the correctness 
with which the substance and eifect are above cited. 

(b) Ante, p. t^ No. 3, No. 4^ & n. («) 
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^Hc« of an J ulterior proceeding, being in the contemplation of 
the executive, was the Secretary's letter of May 28, 1825 : 

Sante, p. 115, No. 10) when the pamphlet was printed, and just rea- 
\y to be issued from the press. 

A summary of the evidence, explaining the general character 
and object of the pamphlet, and the circumstances, from which 
it originated, will be suflicient to illustrate as weil its applica- 
tion to the matter of charge, here specified ; as the motives of the 
author for the publication. 

Pursuant to the intimation contained in the Secretary's letter 
to commodore Porter, of the I6th March, k825, (ante, p. Ill, 
.No. 6,) a warrant was issued, oo the 19th April, 1825, directed to 
Isaac Chauncey, esq. captain in the Navy, &c. ordering a coart 
•f inquiry, consisting of captain Chauncey, president, and of cap- 
tains W. M. Crane and G. C. Read, members, and R. C. Coxe, 
•sq. judge advocate, to assemble at the Navy Yard at Washing* 
ton, on Uie 2d May then ensuing. 

When the court met, on the day appointed, commodore Por- 
ter interposed some exceptions to the formation of the court and 
to- the tenor of the warrant, under which it was constituted : to 
the former as being composed of a majority of officers junior to 
himself: to the second as not embracing the specific subject of 
inquiry, which he had requested to be investigated, for the vindi- 
eation of himself and his officers; as indicated in his letter of 
the 2d of March :(a^ and which the Secretary was understood to 
liave promised, in his said letter of the t6th March. In the course 
of discussing these objections, the court took exception to some 
expressions, in a written address of the commodore, as an inde- 
corous reflection upon the court : and, in order to guard against 
a repetition of the ofience, passed an onler requiring all commu- 
nications from the commodore, to pass the inspection of the judge 
advocate, before being submitted to the court. The commodore 
explained and disavowed, in the most unequivocal and satisfac- 
tory manner, as he conceived, the ofiensive construction, put upon 
the passage of his address excepted to by the court : but the in- 
terdict of direct intercourse between him and the court was not 
revoked : for which cause he took a formal leave, and during the 
residue of the inquiry, withUrew himself frum all concern wttb 
the business of the co\xvt,(b) He was nevertheless permitted to 
take copies from the otticial minutes of the court's proceedings: 
which he employed clerks to do. After the court had sent in its 
final report, he found hi^ copies of the minutes, in some rej»pecia, 
incomplete; especially in regard to some of the documents, 
which his clerks had omitted : and he applied to the judge advo- 
cate to supply the deht iency : who answered, in substance, that 
the investigation being then completed ; and the result transinit- 

(a) Ante, p. 110, No, 4. 

(i[/) This dispute will be fliore fully explained in stating" the evidence undor 
3k *ubsequcht specification: only st> much ib mentioned iierc as is necessary 
to inti*pduee the pamphlet, und citpiain th« motive of its publicatiou. 
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further copiesYc^ 

The court of inquirj prosecuted th^ investi^tion till the 9th 
Maj : on which day it made and transmitted its final report, as 
above stated : commodore Porter in tl^e mean time, offering nei- 
ther eTidence, explanation, nor defence; nor taking anj part in 
the business of the court. Nothing further was heard on the sub- 
ject, till the Secretary's said letter, of the 28th May, 1825, an- 
nouncing the determination of the President, to order a court- 
martial : at which time the pamphlet was printed, and nearly or 
quite ready for publication. 

The following is tlie title of the pamphlet : 

<* An exposition of the facts and circumstances which justified 
the expedition to Foxardo, and the consequences thereof; to- 
gether with the proceedings of the court of inquiry thereon* 
held by order of the hon. Secretary of the Navy. — By D. Porter. 
JJehoc multi multa, omnis aliquid, nemo satis. — Extremis maliB^ 
eMrema remediaJ*^ 

A dedication was prefixed, as foUows ; 

President of the United States, 
This humble effort to vindicate my conduct and character is 
most respectfully dedicated bv his very obedient, and faithful ser- 
vant, D. PORTER. 
Washington, May 11, 1825." 

Which was followed by an advertisement in these words : 
*< The reader will bear in mind that when I was recalled from 
my command, to account for the affair at Foxardo, I pledged my- 
self to justify it."" By the conduct of the court, to which the sub* 
ject was referred for investigation, I was driven from its presence, 
and prevented from making the explanations on which i founded 
my justification.! Therefore, to redeem my pledge, I submit the 
following sheets. D. P." 

This pamphlet consisted of a voluminous and miscellaneous 
collection of documents, connected with commodore Porter's com- 
mand in the West-Indies ; with occasional notes and illustrations; 
and a formal defence of his conduct, in the'affair of Foxardo ; the 
pamphlet also contained the minutes of the proceedings of the 
court of inquiry, as copied by his clerks ; and as many of the do- 
cuments appended to the minutes and proceedings of the court, 

(c) The circumstances of this application to the judge adrocate and his 
answer, will also be more fuHy stated, m a subsequent part of the case ; Only 
so much is here adverted to, as shows how completely the court of inquiry, 
with ti>e ipvestigation referred to it, was functus officio, when the pamphlet 
was published. 

* Referring to his letter of the 30th January, 1825, published in the National 
Intelligencer, of the 3©th March. (Ante, p. 109, No. 2.) 

t Referring to the interdict of (Krect intercourse between him and the court : 
which had caused him to withdraw from the court 

16 
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•0 wtre in his poftetuon. The alle||ed deficieDcies of the pub- 
lished rainntes of these proceediogs, to point of accuracy, and tiie 
admitted incompleteness of them» as a full and formal record, 
with the causes and explanations of the same, constitute th^ sub- 
ject of the next specification : fojr the present purpose, 'tis onlj^ 
requisite to nve an adequate idea of the design and general scope 
of the pamphlet, in so far as it '^ purports to contain the proceed- 
ings or the said court of inquiry." Of the 107 pages of this 
pamphlet, about twenty were taken up with the minutes of the 
proceedings, comprising the oral evidence delivered before the 
court, as copied irom the official entries by the clerks employed 
by commodore Porter, interspersed with some remarks, in notes 
by himself: about sixteen, with copies of papers and documents 
which had been attached to the said proceedings, and returned 
with them to the Navy Department: leaving about seventy pages 
of additional matter; of which the defence occupied near twenty 
pages: a defence never laid before the court of inquiry, on ac- 
count of the difficulty between the commodore and the court, 
which, as he says in the advertisement to his pamphlet, had driven 
him from its presence. 

The general scope of the defence, in so far as it can be, at all, 
connected with any matter deemed exceptionable in the publica- 
tion, may be collected from the following extracts: 

" DEFBNOE.-^Having been displaced from my command, by or- 
der of the Secretary of the Navy, to furnish such explanations 
as may be required of every thine connected with the cause, 
orisin, progress, and termination, of my « transactions" at Fox- 
ardo : I must refer to the letters of lieutenant Piatt, Mr. S. Ca- 
bot, and Mr. Bergeest, for the origin ; to my letter to the governor 
of Foxard^ and fkiy official report to the Secretary of the Navy, 
for the progress and termination ; and to the following explana- 
tion for the cause. 

*« 1 rest my justification on the laws of nations and of nature, 
highly approved precedents, and the orders of the Secretary of 

The defence then proceeds with an argument, strictly confined 
to the topics of justincation, thus, premised; till we come to the 
following passage: 

"I might stop here with a perfect confidence of an acquittal 
from the charge of rashness and indiscretion, in the violation of 
^ the territorial jurisdiction and immunities of Spain, or of any dis- 
position to offer to that government any indignity or insult ; butas, 
without asking of me explanation, and without complaint from 
Spain, or from any other quarter, it has been thought proper to 
anticipate even the resolution and wishes of Mr. Archer, (already 
distinguished for his active hostility towards me in the trial of 
lieutenant Kennon,) by onlering me from my station, to explain 
the transactions at Foxardo, which it has pleased the Secretary of 
the Navy to term « extraordinary ;" and as I am placed before the 
world as a condemned and degraded officer, it is a duty I owe to 
myself, as well as to the service to which I belong, and it may be 
useful to others to know, that in all this " transaction" I was act- 
UKg in as strict conformity with the letter and spirit of my instruc- 
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lions, as the nature of the case would admit of; that it was pro- 
Tided for as near as could be imagined^ bj the government, and 
that I have in no instance departed fropa mj instructions, so far 
as I could by repeated perusal understand them. I kave perceived 
no obscurity in them, and I complain of none. I believe I un- 
derstand them, and the intentions of those who drew them' up; 
and without national or natural law, or precedent, I £eel a confi* 
dence that the responsibility of my conduct at Poxardo, if impro- 
per, rests upon tl¥>6e who issued the orders, and not on me who 
executed them. I do not wish it understood, however, that I dis« 
pute the propriety of the orders— to the contrary I fully concur 
in the doctrine laid down in them. They are framed on the laws 
of nations, were drawn up by one well versed in them, and were 
intended to supply the want of a knowledge of international law 
on my part. I not only subscribed to that part which audioris&ea 
mj landing and pursuing pirates on the territory of a foreign 
power, and denounces those nations so lost to a sense of respect 
for their own character and interest, and the respect of others* 
as to refuse to put down piracy, much less to afford them an asy- 
lum and protection ; but I subscribed to the yet stron^r measures 
which have been recently recommended by the executive— nothine 
short of authority to land, pursue, and hold the authorities oi 
places answerable for the pirates who issue from and resort there—* 
to make them answerable by reprisals on the property of the in- 
habitants, and to blockade the ports of the islands. Nothing short 
of these measures can put d^wn the disgraceful system. I also 
coincide in opinion with the President, that neither the govern- 
ment of Spain, nor the government of either of the islands, (Porto 
Rico and Cuba,) can with propriety complain of a resort to either 
of those measures, or all of them, should they be resorted to, as 
the United States interpose their aid for the accomplishment of 
an object, which is of equal importance to Spain and her islands, 
as well as to us. To the contrary, it should oe expected that they 
will faithfully co-operate in such measures as may be necessary 
for the accomplishment of this very important object. What- 
ever measures, however, may be resorted to by the United States, 
die first thing necessary tp secure success, is to protect, coun- 
tenance, and support the officer employed to execute them ; and 
in any measures which he may adopt requiring energy of action, 
he ought not to be discouraged and degraded by punibhment be- 
fore complaint, or removed from his command without being al- 
lowed the opportunity of explaining his reasons for his conduct. 
Without such assurance, no officer in his senses would willingly 
undertake the delicate duties which I have been performing ; and 
if compelled, would, from his apprehensions of sharing my fate» 
scarcely meet the expeotations of the government and people of 
the United States. The discouraging circumstance of my remov^ 
al for the offence of landing on Porto Rico, and punishing the ac- 
cessories of pirates, the authorities of Foxardo, may have a much 
more important effect in retarding the soppre^ssion of piracy, than 
is at present apprehended. So long as the governors and people 
of the small towns of Porto Rico and Cuba, are satisfied that they 
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may imprUon ug with impamty. and that punishmeot certainly 
Mlowt any attempt on our part to obtain redress and security 
to our persona, so long the suppression of piracy is impossible ; 
and be who on those terms is willing to uodertake it, loses si^ht 
of hia own respectability, and of the respectability of his nation 
and flag." 

The argument is then continued on the same plan, till we comt 
to the concluding remarks. 

** That my motives were disinterested, is certain, from the cir- 
cumstance of my confining myself to the single object of pro- 
tection to the persons of our citizens. I had nothing personally 
to hope for, or to gain, by securing their safety ; and I had cer- 
tainly much to lose in malLing the attempt, for I placed my life at 
hazard, 

"If I have failed in justifying myself, I trust that the failure 
will be ascribed to the peculiarly delicate duties which have been 
confided to me, involving nice and intricate questions of national 
rights, and a zealous desire to act fully up to the wishes of the 
government ; and not from a wish to act in opposition to its viewa, 
or to infringe on the territorial rights and immunities of others. 
Should there appear the slightest evidence of my having, for a 
moment, wilfully disregarded what was due to my own country^ 
and the respect due to the government of Spain, I shall submit 
with resignation and cheerfulness, to the severest punishment 
that can be inflicted on me, if it even extends to depriving me 
of my commission, which I should then be unworthy ot bearing. 

" For merely doing my duty, I have never asked, nor expected, 
any reward, beyond the approbation of mv country; and if it 
ahottld appear, that I have, in this instance, done no more than my 
duty, I confidently hope and expect that I shall escape ail punish- 
ment, beyond what 1 have already felt. 

« I have stated all the grounds which, in my opinion, justified 
my undertaking the expcMlitien to Foxardo^ I acted on letters 
01 an official character, already referred to, and statements which 
I had no doubt could be relied on. I acted on what I believed a 
fair construction of the laws of nations, the intention of those 
who framed my orders, and the public voice. I did not think it 
necessary to go through the formality of collecting evidence On 
oath, to justify me in the attempt I was about making to secure, 
in future, our officers from insult ; had I done so, my object would 
have been defeated in the time that would have elapsed, and the 
alarm that would have been excited by an inquiry, which could 
not have been kept secret. 

" Promptness was necessary, and I felt satisfied that the let- 
ters which I already possessed, were a sufficient justification for 
my proceedings. 

" The following documents, which have been rejected by the 
court, and which 1 do not now offi^r in vindication of my conduct, 
but in confirmation of the letters of lieutenant Piatt, Mr. Cabot, 
and Mr. Bergeest,('aj are so full on the subject of the robberies 

(fl) Vide. These three documents as introduced, on the part of the prose- 
cution, in tlua ttial ; ante, p, 98, 99, 100, No. 13, 14, 15. 

Digitized by VjOOQIC 



125 

and piratical depredations fram Foxardo, and the piratical charac- 
ter of the authorities and people of that part of Porto Rico, that 
I deem it unnecessary to make anj comment on themi Theoom- 
pticated system of villainy they unfold is disgraceful to the na- 
tion to which they belong, and a continuation of it will be dis- 
graceful to the rest of the world, and particularly to those nations 
most exposed to their depredations. The pirates of Cuba, of Al- 
giers, Tunis, and Tripoli, ofter no parallel." 

All the preceding correspondence, produced under the first 
specification, especially commodore Porter's letter of June 2, 
^ante, p. 115, No. 12J is cited under this also; as explaining the 
motive and the necessity for the publication of the pamphlet. 



UNDER THE THIRD SPECIFICATION. 

Specification 3. <* An incorrect statement of the proceedings 
of the said court of inquiry," as given in the said pamphlet. 

'Tis thought that the merits of this part of the charge, may be 
more clearly elucidated, by the collation and methodical arrange- 
ment of all the evidence, documentary or oral, supposed to be 
connected with it. 

The pamphlet, in which were published such parts of these pro- 
ceedings as were in commodore Porter's possession, has been fre- 
quently referred to, in the course of this report: and its history, 
character, objects and contents, are more particularly described, 
ill the foregoing summary of the evidence under the second spe- 
cification. 

The manner in which commodore Porter availed himself of his 
privilege, to take a copy of the proceedings, and the care and 
pains, he took, to have the copy coiuplete and correct, may be col- 
lected from the evidence of John Simpson, lieutenant J. T. Rit- 
chie and Martin King. (Ante, 53, 55 and 56,) 

On the 9th May, the inquiry was brought to a conclusion, and 
the report of the court wis transmitted to the Navy Depart- 
ment. 

The copy of the proceedings, taken by com. Porter's clerks, 
was found to be incomplete : the only deficiencies, at that time 
apparent, were the repoH of the court; and a letter from the Sec- 
retary of the Navy, transmitting the documents, before described, 
as " rejected documents," and communicated by the judge ad- 
vocate to the court of inquiry, on the Tth May, as before stated, 
p. 96 and 104. Application had been made to the judge advocate, 
(after the inquiry had been brought to a close,) to be permitted 
to co.uplete the copy, from the original record or minutes in his, 
hands: to which application he returned the following answer: 
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Georgetown, May SI , 18£5. 

Sir : After mature reflection, I regret that H is out of mj pow- 
er to comply with the request made on your behalf, for a part of 
the record of the proceedings of the court of inquiry, in relation 
to the Foxardo affair, which your clerk accidentally omitted to 
copy. 

So long as you participated in the proceedings of the court, and 
the investigation remained uncompletedt I considered myself as 
authorized to communicate to you, the proceedings of the court* 
The investigation is, however, now comj^Uted f'^the record has 
been transmitted to the department ; and is beyond my control. — 
My impression is, that I am not at liberty to communicate my pri- 
vate notes of the proceedings of the court, under these circum* 
stances ; particularly for the purpose of being copied, without the 
knowledge and consent of the government. I presume, however^ 
that on an application to the department, a more correct tran- 
script of the proceedings of the court will be furnished you, than 
it is in my power to afford. 

Very respectfully, 

Your obedient servant, 

RICH'D S. COXE. 
Commodore Porter. 

No evidence was given of the nature or extent of the appli- 
cation to which this letter was an answer, but what may be col- 
lected from the context of the letter itself. But, it is perceived, 
that Some notice is taken in the minutes ('ante, p. 57) of some 
explanation which the judge advocate desired to make appear 
concerning it. Whether any such was intended to be, or has 
been annexed to the record, is not known. According to our re- 
collection of a written statement shewn to commodore Porter 
during the trial, by the judge advocate, it imported that the lat- 
ter had returned by lieutenant Farragut, who brought the un'itten 
answer of the judge advocate, a special and verbal answer to that 
part of the application, which related to the Secretary's letter : 
namely, that he had transmitted the letter to the Navy Depart- 
ment without retaining a copy. The object of this statement, as 
understood, was to contradict or explain that part of commodore 
Porter's letter to the Secretary, ^14th June, ante, p. 116, No. 14,) 
which says, that the letter had been ** refused to him by thejudse 
advocate." Commodore Porter however, insisted, that the only 
answer he ever received from the judge advocate, was the t&rit- 
ten one, above given ; which was delivered to him by lieutenant 
Farragut, without any verbal supp1ement.^aj 
On the 28th May, commodore Porter is informed by the Secre- 

(a) NoTK. Why any distinction should haye been made, as to the propriety 
of supplying one part of the record, more than another, was not explained i 
andcei-tainly the rea«(/7i«,a8si^ed by the judge advocate, go equally to the 
tohole. However that be, his writtm answer to the applicatbn^ b the only 
evidence of it that we have. 
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tarj^'s letter of that date, [ante, p. 115, No. 10,] ** that it hat beem 
found necessary that further proceeding should be had, in rela- 
tion to the tratisactions at Foxardo; and that, in the course of 
a/etr day\ c^ar^eswiii be preferred, &c." 

On the SOth May, commodore Porter replies, [ante, p. 115, No. 
11,3 ^^^* ignorant as he is of the report of the court of inquiry, 
be can form no idea of the d^r^es intended to be preferred against 
him, of the motives of the executive, nor of the object of the 
notification ; and, therefore, asks the necessary information^ 
to enable him to prepare for his defence. 

On the 2d June, copies of the pamphlet were transmitted to 
the Secretary, as containing all the explanations in commodore 
Porter's power to make, &c. and expressing a hope that such ex- 
planations would prove satisfactory ; and dispense with the fur* 
ther proceedings, spoken of by the Secretary. [Ante, p. 115, No. 

The first notice he received of any exception to it, was an 
anonymous article, dated June 13, published in the National 
Journal of the 14th, which is referred to, in Peter Force's evi- 
dence; [ante, p. 52,] and given at large, as the admitted pro- 
duction of the judge advocate; [ante, p. 66.] 

This article does not specify the charge of inaccuracy, as limit- 
ed to the " statement of the proceedings of the court of inquiry;" 
but speaks of '* the recent publication on the subject of the pro- 
ceedings of the court of inquiry, in relation to the affair at l<ox- 
ardo ;" and of the errors and deficiencies ^< which exist in the pam- 
fhlet referred to." Nor does it give any intimation that such 
mapcuracies were to be made the subject of a diarge before the 
court-martial ; but simply apprises <* the puMic", that the pub- 
lication presents so inaccurate and imperfect a view of that mat*' 
ter, that it will, in due time, receive proper attention: it then goes 
on to state, as " sufficient reasons for postponing, to a more suita- 
ble period, the rectification of the errors and the supplying the 
deficiendeSj which exist in the pamphlet," that ^' the record of the 
court and statement of facts transmitted to the executive, had not 
been made public ; it being understood, that the business bad not 
been terminated.^^* 

•NoTi.-^AVlMit reason commodore Porter had, when he published his pam- 
phlet, to conclude << that the business had not been terminated," may be decid- 
ed from the following circumstances : — The recoixi of the court of inquiry in- 
formed him, that it had terminated its inquiries on the 9th of May : on the 21st, 
the judge advocate informs him, that ** the irwestigation is now completed ;** 
and, therefore, he has no longer any right, as judge advocate, to g^ve out a 
copy of any part of the record : 'tis not till the 28th, (when, as commodore 
Porter in his letter of the 14th June says, the pamplUet had been put to press 
and was nearly ready for distribution,) that he is notified of the « farther pro- 
ceeding in the contemplation of the executive :" and when, twenty-five days 
ifterwarda, that notice is followed up, by the actual exhibition of the charges 
(as before stated, p. 8 and 10,^ the pamphlet is expressly charg^ed as published 
** after the court had terminated its inquiries." The gravamen is also 
changed from that urged in the Secretary's letter of the ISth June: 
to wit, that it was "before the executive had published, or authorized the 
publicaUon of the proceedings :" not that the ** case and the report were still 
imder the tmsHeratim of the executive," as the letter complains. 
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On the same day (^Jane 14,) the Secretary's letter (bearing pre- 
cisely the »dine date MitK the anonymous article published in the 
Journal,) i« received ; which acknowledges the receipt of the 
pamphlet, transmitted on the 2d June; and that a copj of which, 
endorsed for the President, had been immediate)? delivered; 
expresses surprise, that commmlore Porter « should have con- 
sidered it proper, while his' case and the report of the court of 
inquiry were still under the consideration of the ejcecutive, to. 
make a publication relating thereto, especially one, in so many 
respects, d?/ici£w^ and inaccurate.'*^ [Ante, p. 116, No. IS.] 

Commodore Porter, on the same day, replies that his pamphlet 
had been put to press and was nearly ready for distribution, be- 
fore he received any intimation of an opinion, on the part of the 
executive, that further proceeding's in the case were deemed ne- 
cessary ; an intimation which had occasioned him ^reni surprise ; 
that it was from the hope of reoioving, from the mind of the ex- 
ecutive, the idea <d this necessity, that he had been induced to 
circulate the pamphlet, after being so notitied : a notification, 
which he apologizes for believinir, was intended fur the purpose 
of stopping the publication : for which belief he assigns, as a rea- 
son, that he could find no other motive for it, as he had not, to 
that d:iy, been arrested, as informed, by the Secretary, that he 
should be. [This refers to the Secretary's letter of May 28, above- 
cited, in which he notifies commodore Porter of the necessity for 
further proceedings, in relation to the Foxardo affair ; and of the 
determinatmn, "in the course of a/eir days,^^ to prefer charges, 
and to arr^si him, and summon a court-martial for his trial rand 
to commodore Porter's answer of the SOth above-cited, askingf 
for information of the nature of the charges, to enable him to pre- 
pare for his defence. The intention, thus notified on the 28th 
May, was not carried into eftect till the 22d June, as before stat- 
ed, ante, p. 8, I0.]fa^ Commodore Porter procee<ls, in his reply, 
to say, that if, by the deficiencies and inaccuracies imputed to lii» 
pamphlet, it be intended, to convey the idea of a wilful mis- 
representation, he begs to have it pointed out, iuywhat it consists^ 
he describes the means by which he had obtained his copy ; the 
pains he had taken to have it correct ; and insists on and exem- 
plifies his impartiality by the insertion of a document supposed 
to make against him ; and which had been rejected by the court 
* of inquiry. He then points out certain trivial errors, which were 
all that, after the minutest examination, he could detect ; except 
the omission of the court's report, and of the unimportant letter. 

(a) NoTi.— Of the grounds com. Porter had, for making" the complaints, 
expressed in his correspondence, of the extraordinaiy procrastinations of the 
requisite measures for bringing' tlie affair to some deternninate issue, after his 
recul, on the 2rth December, and his report of himself, as leady for the m- 
. vestigation, on the 1st March ; and for drawing- the inferences, stated in tn® 
text, from the apparent vacilkitions of intention respecting him ; the recen^ 
manifestations of despatch and celerity, in disposing of the extremely volu- 
minous and complicated trials of commodores Pf)rter and Stewart, may *P^' 
nish some illustration : the first having been kept under the advisement o 
the executive, about four days, and the latter about tv^o, before approval. 
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firomthe Secretary of the Navy to the judge advocate : omissiottt 
which he accounts for, as already stated. He then refers to the anony- 
mous article in the Journal, between whichand the Secretary's let* 
ter, the coincidences of date^ and language, ^* leave (as he says,) no 
doubt ofthe source whence it originated;" and, consequently, re- 
strain him.consideringhis relationshipto thedepartuient^from mak- 
ing suitable comments on it. «< It is therefore only left for me (he pro- 
ceeds,^ to express the hope that the ©romisea period for rectify-. 
ing the errors, and supplying the deficiencies, which are ^aid to 
exist in the pamphlet, may soon arrive; and, until it does, I here- 
by voluntarily pledge my sacred honor, that none will appear in 
k^ except those I have indicated, so far as I could, by every effort^ 
on my part, obtain a knowledge of the proceedings of the court ; 
and 1 have no doubt I have obtained them correctly." If it were 
the reasonings contained in his defence, that were supposed to 
be fallacious, he declares them, tob^ '' the expressions oi his oim 
honest, unaided opinions and convictions ; which he should have 
delivered before the court, had he been allowed the opportunity 
of doin^ so," &c. &c. He reminds the Secretary that he is strli 
left in Ignorance of the opinion of the court, on the charges of 
Messrs. Handall and Mountain, and requests it may be laid be- 
fore the public. << If the court has pronounced me innocent, I 
am entitled to all the benefits of their opinion; if guilty, I am 
unworthy of holding my commission, and should wiin no longer 
to disgrace it." ("Vide No. 14, ante, p. 116.J 

On the 9,9A June, the charges were furnished ; with a specifi- 
cation im[>uting incorrectness to the statement x>f the said pro- 
ceedings, in the general terms already known : the ^rial of which 
charges commenced on Thursday, July 7. 
. On Saturday, July 23d, ("being the 17th day of this trial,^ tiie 
judge advocate proceeded to point out the particulars^ in which 
commodore Porter's statement was deemed incorrect : ^ante, p. 
50,) and on the Monday following, being the 19th day of the trial, 
presented a *< written note of the variances between the original 
record, and the proceedings as published by captain Porter;" 
(^noticed in the minutes, ante, p. 50.) (a) 

Before descending into the minutiae of these variances, some 

(a) NoTE.^lt is there ssuol, in tbe minutes of Saturday, Julv 23, that the 
Judge advocate then submitted a copy of the ong^nal record, which was com- 
pared with the original in preseim of the court. Such comparison was utterly 
unknown to the accused or his counsel : the first time they saw the originsd 
or knew of its bein^ in court, was when It was produced, on Wednesday the 
27th, at the exammation of Gustavus Harmon ; as stated, ante page 62. 
The note at ^e foot of that page, that the record was then, for the first time, 
produced, should, perhaps, be qualified by adding, to the knowledge of the 
accused or his counsel. AXL that was seen by them on Saturday, the 23d, was 
the M. S. copy of the record in the hands of a member of the court, who aft* 
ststed the judge advocate in comparing it with the printed pamphlet, and 
noting the variances. These circumstances are mentioned, not as bcdng, at 
all, important in themselves ; but merely to account for Ae cUffcrence bC' 
Iween our note, page 62, sqid the jentry in the miimte^ page 50. 

17 
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grdimioarj explADation of the evidence connected with tiiem, 
qiav make them more intelligible* 

l*he jadge advocate, as recorder of a court-martial, keeps a 
tegular journal, or minutes of the dailj proceedings, whichls rend, 
next morning, in presence of the court. Of this a fair transcript 
i^ made, signed by the court and judge advocate, and sent to the 
proper department, with the documents annexed : whilst the first 
rough draught of the minutes is preserved bj the judge advocate. 
Then what is called tlie original record, is the official transcript 
[SO authenticated^ from the original minutes, in the hands of the 
j^udge advocate. 

In this case, G. Harrison was the clerk employed by the judge 
advocate to make the transcript of the proceedings of the court 
of inquiry, which was signed and transmitted as the official and 
original record of the court's proceedings ; the whole of which 
was in the hand -writing of Mr. Harrison, except the minutes of 
the last dav's (Monday, May 9) proceedings, and sundry inter- 
Hneations, &c. in the body of the preceding put; which were in 
the hand-writing of the judge advocate. 

The copy obtained by commodore Porter, and used in the pam- 
phlet, appeared in the hand- writing of three persons ; John Simp- 
son, — Sarrazan, and Mrs. Simpton, wife of the aforesaid 
John. John Simpson's part of the copy, comprising nine sheets 
in manuscript, ended about midway of page ZT of the pamphlet ; 
of the'residue of the copy, four sheets in manuscript and ending 
page 32 of the pamphlet, three sheets were in the hand-writing 
ofSarrazan* the fourth in that of Mrs. Simpson : but the relative 
extent of their respective copies,* upon the pages of the pamphlet, 
was not noted ; nor is it material. J. Simpson took his copy, from 
the transcript made bj Mr. Harrison ; the residue of the copy, 
was taken from the original draught of the minutes, in the hand- 
writing of the judge advocate, before Mr. Harrison had tran- 
scribed the same* J. Simpson, as has been §een, took great pains 
io make his copr exact j and had the utmost confidence in its ac- 
curacy : he had no assistance, in the comparison of his copy with 
the original ; but carefully examined it himself. The remaining 
four sheets of the copy (comprising from p. £7 to p. 32 of the 
pamphlet,) were most carefully and critically examined and com- 
pared with the original by lieutenant Ritchie : who took the pre- 
caution of two readings and. comparisons : once reading the copy 
while his assistant followed him on the original, and vice versaYoJ 
' Mr. Harrison's evidence, (^ante, p. 63,; touching certain erasures, 
interlineations, and additions, appearing on the face of the ori^ 
ginal record, ("in a different hand-writing from the body of it 
which is in Mr. Harrison's,; at pages 7, 8, 21, 25, 26, 31, 32, SB, 
40 and 41, of the said original record, was explained by a com- 
parison of the same with the printed copy of the corresponding 
passages in the pamphlet : from which it was found that all these 

(a) Note.— For all these facts rdathre to the manner of rajJcing" out the 
opjtm^ record and the copy, &c. Vide examinations of Messrs. Simpson. 
Bitchle and Hamson, ante. p. 53, 55, 62-.3--4. ^ 
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alterations tallied, most exactly, with the^'ariances, in (he cdrr^s- 
ponding passages of the pamphlet, between sueh original retord 
and the printed copj : that is, the words erased, or blotted out, 
in the original (and still barelj legible j are/ounef in the copy: 
while the words interlined or otherwise added to the original, are' 
omi^^^o^ in the copy. All such interlineations and additions were' 
very distinctly marked and fairly written. From these circum-^ 
stances (in addition to the direct evidence of Mr. Simpson and 
lieutenant Ritchie, to the accuracy of the copy,^ was drawn the 
conclusion, urged in the defence, that these alternations were made 
in the record, after the copy had been taken from it by commo- 
dore Porter's clerks: and, consequently, that the corresponding 
variances were not produced either by the design or the mistime 
of the copiers, but by the substitution of a new or altered original : 
considering it of the highest improbability, that there should be 
such exact coincidences between inadvertent miscopyings, and « • 

the alterations apparent on tlie face of the original. 

The judge advocate, on the other hand, from the course of his 
examination of Mr. Harrison, ^ante, p. 62-3,j is understood to 
insist, that these erasures, interlineations, &c. were not alterations 
of the original record, but were corrections of errors in Mr. Har- 
rison's transcript. The circumstances, on which these opposite 
conclusions rest, are fully and fairly before the reader. 

These coincidences will be more clearly comprehended from 
the more minute comparison whibh will be afforded by the judge 
advocate's *' written note of variances :" before the introduction 
which, one other explanation is requisite. 

The original minutes of the proceedings, kept by the judse ad- 
vocate of the court of inquiry, were not produced in evidence : 
but, as ap|)ears from the examinations of John Simpson and J. T* 
Ritchie (^ante, p. 54 and 56,) certain parts of tiiose papers were 
shown to these witnesses respectively, and a question asked of 
each concerning the same : and when the counsel of the accused 
desired to see them, the same answer was returned as before stat- 
ed in regard to the papers authenticated by J, Boyle : (a) from 
which it was understood that the papers were shown to the wit-^ 
nesses, by way of experiment, to see whether they could be iden- 
tified; and, notb^ing identified, are presumed to have been with- 
drawn; as noticing more was heard of them during the trial: so 
much, however, is certain, that the judge advocate declined exhi- . 
biting them to the counseh 

That part of the original minute shown to Lieut. Ritchie, 
("ante, p. 56) and which it was supposed he might have identified, 
as the original from which the copy was taken, by a mark of seal- 
ing wax, was, it seems, compared with the printed copy of the 
proceedings of the same day; it appears from Lieut. Ritchie's 
answer, that the copy hsLd omitted a whole line; what line is not 
specified ; but it was remarked^that the official or original record 
of the same days^ proceedings, had also omitted about the same 
quantity of matter, niDcessary to make sense of the sentence ; 

faj Vi4. thift transacUon stated, ante^ p. 71 . 
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tnd whidh the judge adtocate had afterwards inserted in peneilp 
not qffieiallyj as understood, but merely to indicate the sense of 
the passage : we saj not officially, because the office-copy of the 
record, filed in this trial, omits the words in penciL If these words 
constituted the ooutted Iiite» mentioned in lieutenant Ritchie's 
eridence, then the difference, so far, lay between the first draught 
of the minutes, and the official record made up from them. 

N. B« The part of the original record here referred to, is the 
minute of the last day's proceedings: which, as before stated, 
appears in the hand writing ef the judge aidvocate himself; and 
not, like all the preceding part of the record, in the hand writing 
of Mr. Harrison. 

List of VJiBMJ^CES noted by the judge advocate between the 
pamphlet-copy of the proceedings of the court of inquiry^ and 
the originaCrecord. 

No. 1. Pam{)hlet, p. 11. I. 7. "into the matter aforesaid:" 
whereas the original reads •' matters." [Note, this variance in 
found in the precept for convenine the court of inquiry : where, 
after recapitulating the subjects of inquiry, it announces the de- 
termination of the president to convene a court of inquiry to ex- 
amine " into the matters aforesaid."] 

No. 2. In the same document, (L ^\) « and it is also empower- 
ed :" the pronoun «it" not in the original. [Note. Where « it" 
is used in the pamphlet-copy, " the court" is understood in the 
oridnal ; and is clearly referred to by the demonstrative pronoun 
in the copy.1 

No. 3. Ihis variance is shown by contrasting the two pas- 
sages in opposite columns : 



Famphla^ page 13. 

« Captain David Porter also ap- 
peared, and being asked whether hq 
bad any objection to offer against 
either of the members dT the court, 
rcpfied that he had no spedfic objec- 
tion to individuals, but he objected to 
the materials of which the court was 
composed; and stated further* tbat 
he had some remarks to make on the 
subject, as well as on the precept ; 
that he did not think the court was 
legally formed. The oath," &c 

[Note, this is the entry of commodore Porter's eiception to the 
formation of the court, on the first day^s session. May 2 : in the 
toinates of the proceedings of which day, it is entered as above 
in the record : but on a subsequent day of the court he objected 
ta the terms in which his exception had been entered, and request- ' 
ed the court to have it amended, acccording to what he conceived 
the true version of the same; and on Thursday, the 5th May, it 
appears, both by the pamphlet-copy and the original record, that 
tnc f oilowiftg proceeding was had : 



Becord. 

•* Capt Pavid Porter alio appeared* 
and, being asked whether he had any 
objection to offer against either of the 
members of the court, replied that he 
had no specific objection to uig^ but 
that he had some remarks whi^ he 
wished to submit to the consideration 
of the court, after it was organized, 
and previous to its proceeding to 
make the investigation, for which it 
was convened. Whereupon the oath," 
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•« THURSDAY, May 5th. 

The court met pursuant to the adjournmeut of yesterday : pre*^ 
sent as before. 

. Cafrtain Porter stated to the court, that on perusing the re- 
cord, it appeared to him that an omission had been made, which 
he was desirous of having supplied, in stating the proceedings of 
the first day. He submitted to the court his statement of the re- 
marks which he made before the oath was administered to the 
members. The court being of opinion that captain Porter is en- 
titled to have his statement inserted in the record, as containing 
his view of what transpired, directed it to be inserted. It is the 
words following, viz. Captain Porter being asked," &c. 

Then follows the amended entry of the exception, precisely as 
commodore Porter had printed it in his pamphlet, p. 15. 

From this he concluded that the court had recognized and adopt-* 
ed the amended entry, as the true representation of the passage ; 
and that the original entry, in the niinutes of the £d Mvlj, was 
to be made contormable : and he accordingly published it as so 
amended.] 

No. 4. la the minute of lieutenant Piatt's evidence before the 
court of inquiry, giving an account of his interview with the Al- 
calde, on his first visit to Foxardo, the pamphlet-copy and thexe- 
cord vary, in a particular passage* as follows : 



Becordt p, 27. 

"I accordingly went to a public 
house, and took my breakfast. JLbout 
an hour after I finished my breakfast, 
I received a message, &c." 



Pojnphkty page 1 5, /. 27. 

<«I accordingly went to a t>ublic 
bouse, and took my breakfast. I re- 
ceived a message, from the Alcalde, 
requesting me to call at his ofhce." 

f Note, The record, as originally transcribed by Mr. Harrison, 
gave this passage precisely as it is printed in the pamphlet : the 
words in italics^ which are omitted in the pamphlet, constitute 
-one of the interlineati(ms,\n the hand-writing of the judge advo^ 
cate, referred to, in Mr. Harrison's evidence, ante, p. 63.] 

No. 5. ('Same page,) line 38, •' ciotftes," instead of " colours.^^ 

[Noticed by commodore Porter in his letter, of the 14th June, 
to the Secretary. Ante, p.. 117, No. 14.] 

No. 6. Pamphlet, p. 16, 1. 10. " cojined^^ instead of ''conJinedJ*^ 

Vo. 7. p. 17, end of 3d line, "mi/" omitted. 

[Note. This error occurs in lieutenant Piatt's evidence, in which 
he states the reason, assigned by him to commodore Porter, for 
not having sooner made " a written report" of his treatment at 
Foxardo : viz. " that [my] not expecting him so soon, was the 
cause why it hatl not already been made out.""] 

No. 8. p. 20, 7th line from the bottom,, after the word, •' coMr^" 
•* the paper was'^ is omitted. 

[Here also the pamphlet agreed with the record as originally 
transcribed ; the words omitted being one of the interlineation$ 
above described. In the record thus amended, commodore Por* 
ter is represented as saying " he had some remarks to submit to 
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jAe coort, which he read and submitted to the court, [the paper 
was'] annexed to tiie record/' tic.'] 

No. 9. jp. 22, 3d line of the proceedings of Thursday, *• re- 
cHvin^^ instead of **femsing?^ 

[Tlus error is found in the printed copy of the passage cited in 
explanation of variance No. 3, in which the printed copy makes 
him say ^ that on receivinff the record/' &c. instead of «* that <hi 
perusing,'^ &c. Here also there was, originally, the same agree- 
ment between the printed copy and Mr. Harrison's transcript of 
the record: in which "reeeiving^^ now appears erased, and «*|7e- 
rtcsiitg^' interlined.] 

No. 10. p. 22, 2d line of the last paragraph (''marked F") not in 
the original. 

No. 11. p. 23, first line after paper, ~ it was accordingly an- 
nexed to the record and marked F," omitted. 

[Note, lliese two errors are connected, and thus explained. 
The passage refers to a paper presented to the court by Com. 
Porter, immediately after the corrected entry of his exception as 
above stated, under variance No. 3. The printed copy imports 
tliat Com. Porter submitted a paper " for the consideration of the 
court, marked F." It then states die exception takea by the 
court to the tenor of this paper, and the offer to the commodore, 
of permission to withdraw It. '< Captain Porter declined to 
withdraw the ^per :" and here should have followed the words 
charged as omitted : which words also constitute one of the in- 
terlineations above described ; Mr. Harrison's original transcript 
having also omitted them.]] 

No. 12. p. 23, 17th line from the bottom, after the word, which; 
the words, ^^ holds the highest commission which," omitted. 

[Ie^ this passage the court is answeriiig an objection raised by 
the Commoidore, to its formation, and the sentence should have 
read thus : 

" But this principle can scarcely be carried to an extent which 
would apply to a court, every individual of which I holds the 
highest commission which] is known to the American Navy." 

No. 13. p. 26, 8th line from the bottom of the text, the word 
•• some*^ omitted before the word " resistance." 

No. 14. p. 27, 9th line, the first word " t/ieTi," not in the ori- 
ginal. 

fThis word had been in the original, but was erased.'} 
Note. The following variances refer to that part of the copy 
taken from the judge advocate's original minutes; and not from 
Mr. Harrison's transcript, as above stated.] 

No. 15. 2d paragraph (p. 27) ** were" instead of " being ;" and 
tlie sentence made to end at '*me?i," instead of going on through 
the paragraph. . 

pjote. This also conformable to the original state of the re-- 
cord, till corrected by the judge advocate.] 

No. 16. p. 29, 18th Hue from the bottom, the word **«p," not 
in the original. , - 

[" He (Com. P.) halted them (the seamen) some distance in the 
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rear of my division, and came himself [ttp3 to the ground I occu- 
pied," &c.] 
No. IT* P^e 30, £d paragraph, '< half past ten," intead of 

glote, a variance in the hour of €utjoumment.) 
o. 18. Page 51. The sentence, ."the judge advocate inform- 
ed the court," &c.(^which appears in the original J before the ad- 
journment, till twelve o'clock to-morrow, omitted ; and the two 
sentences after the adjournment, not in the original. 

This variance is best explained by placing, in opposite columns, 
the passage referred to, as it appears in the pamphlet, p. 31, at 
the conclusion of the proceedings of Friday, May 6, and in the 
record at p. 40 : 



CP(mphkt,p,31J 

« The court adjourned till twelve 
o'clock to-moiTow. 

«The judge advocate informed the 
court that he should probably be in 
possessibn of more testimony to sub- 
mil to-morrow. 

«The court adjourned till to-mor- 
row morning at 11 o'clock." 



CBecordy p. 40.J 

" The judge advocate informed the 
court that he should probably be in 
possession of more testimony to sub- 
mit toHUorrow, but had none to lay be- 
fore the court, at this time, 

"The court adjourned till twelve 
o'clock to-morrow." 

(Note the words in italics, "but 
had, &c.*' had also been omitted in 
the record, and interlined as afore- 
siud.) 

No. 19. (^Same page of the pamphlet./ In the proceedings of 
Saturday, 1st paragraph, the origmal reads, « present all the 
members of the court, the judge advocate and captain Porter.^^ 

QNote, the presence of captain Porter, is omitted in the pam- 
pbiet'Copy ; had been so in the original ; and is one of the hiter-- 
lineaiions so often mentioned .] 

No. £0. (same page of pamphlet) 2d paragraph; the commani- 
cation from the Secretary of the Navy, marked (G) not inserted 
in the pamphlet. 

j^Note. The passage in the pamphlet, referring to this commu- 
nication, does not annex the mark (G) but leaves the mark blank, 
with a reference to this note at the foot of the page, " J^Tot in my 
possessions^ Nor is it now in our possession. 

This is the letter so often mentioned, as transmitting to the 
court of inquiry the " Rejected documents :'' the " unimportant 
letter" mentioned in Com. Porter's letter of the 14th June (ante, 
p. 117, No. 14) as the one refused to him by the judge advocate : 
and it is also referred to in what is said (ante, p. 126) about the 
judge advocate's explanation of his answer by Lieut. Farragut to 
commodore Porter's request to be furnished with a copy.] 
No. 21. [>• 32. The third paragraph not in the original. 
fNote, this third paragraph appears, in the pamphlet, at the 
end of the proceedings of Saturclay, May 7; just alter the entry 
of the adjournment on that day ; and is as follows : 

** On Monday the court agreed upon tiieir report, and trans- 
mitted it to the department.'^ 
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This was true in fact, ag appeare by the proceedings of the 
Monday following, May 9 : but now it came to be inserted in the 
^lace where it stands, we have no data to account; and it is not 
for us to conjecture.] 

No. 22. ("Same page of the pamphlet.^ A note attached on the 
original record, at the end of khe first paragraph, omitted. 

[The paragraph, to the end of which this note ought, as it iff 
said, to have been appended, is the same before -ci ted, ^ante, p. 96^ 
and commented on (ante, p. 102-7^ wherein the court gi%'e their 
reasons for rejecting the documents there mentioned : and ending 
with the words, *^ the court therefore direct the judge advocate 
to return them, to the Navy Department, as irrelevant."* Heret 
in the record, reference is made to a no/e, at the U^fi of the page^ 
in these words: 

♦ "It appears by the statement of captain Porter, as well as of his clerk, 
that the letter from him» referred to in the letter, was dated March 6, instead 
of May 6, by a mistake of the clerk« 

R. S. COXE, Judge MvocaU:* 

This note had also been omitted in Mr. Harrison's transcript 
of the record : but it now appears there, as an addition, in the 
judge advocate's hand -writing, in the margin, at the foot of the 
page. 

Theletter, so misdated by mistake, is understood to be, that 
from commodore Porter to the Secretary, before cited, ante, p. 
89, No. 12 : and the letter, in which it was referred to, the one 
from the Secretary, so oftened mentioned, and in the record 
marked (Qi) transmitting to the court of inquiry, the documents, 
which they rejected.] 

No. 23. ("Same page of the pamphiet.j The 2(1, 3d, 4th and 5th 
paragraphs all vary from the original : and the report of the 
court is entirely omitted. 

(^The variances, in these paragraphs, not being specified, the 
readiest way to exemplify them, is to give the last day's proceed- 
ings, in opposite columns, as thejr appear in the pamphlet and in 
the record respectively: premising that this is the part of the 
record which appears in the judge advocate's own hand-writing; 
and not, like the preceding part, in Mr. Harrison's; and that it 
also appears from the cross-examination of lieutenant Ritchiet 
^ante, p. 56,) that the judge advocate still retained in his pos- 
session ah original minute of this day's proceedings, differing 
from the printed copy in one entire line ; but the line not speci- 
fied ; as remarked upon, in the preliminary examination : ('ante, 
p. 131-2^ also premising that '< the report of the court," said to 
be "en^ire/y omitted," is accounted for by a note, put in the place 
where the report should have been in the proceedings; his igno- 
rance of the report having been also distinctly stated by commo- 
dore Porter, in his letters to the Secretary of the Navy, of the 
^h May and 14th June. ^Antc, p. 115, No. U, and p. 116, 
No. 14.] 
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"MONDAY i«)iZirar{?^MAT 9, 1835. 

**The court met pursuant to the 
adjourmneht of Saturday t present all 
^e ineinb«n oft the court, the Judge 
advocate and captain Ftnter. 

« The judgfe advocate stated to the 
court that he had no further testimo- 
ny to submit to the court in reference 
to the subject into which it was aireeted 
ig make<m investigation^ and the otlier 
branch of inquiry htJLving^ been^ofi/- 
ei/ at his solicitation. 

«* The court was cleared, and pro- 
ceeded to deliberate upon the course 
to be pursued, and af^er some time the 
court was opened, and the ju(^e ad- 
vocate stated that the court hud de- 
termined to proceed in the business 
which had already been investigated, 
Mid to report to the department the 
iUcts which have been fonaed in rela- 
tion to it. , 

« The record of the proceedings of 
the court having been read, the court 
was cleared tor the purpose erf* delib- 
erating upon this repmt to be made 
to the department 

•«(The report here comes in, of which 
I have no knowledge.) 

«* After the report had been affreed 
to and signed, the court directed it to 
be ti-ansinitted ta the department, ac 
companied with a letter, informing 
the Secretary of the Navy that all the 
business whidi was before the court is 
completed. This being done, the 
court adjourned tUl to-morrow morn- 
ing at 11 o'clock." 



Beeord. ^ 

"MONDAY, Mat 9. 

<<The court met pursuant to tha 
adjournment of Saturday ; presrat aQ 
the members of the court, the judge 
advocate and csptfun Pdrt^. 

^ The judge advocate stated to the 
court, that he had no furtlier testimo- 
ny to submit to the court in the in- 
vestig^tion,(a) and, the other branch 
of inquiry having been submitted ta 
the couft at his solicitation. 

« The court was cleared and pro- 
ceeded to deliberate upon tlie course 
to be pursued ; and, after some time^ 
was opened, and the judge Advocate 
stated that the court had determined 
to proceed to compktt the business 
which had already been investi- 
gated, and to report to the depart-' 
ment the facts which have been 
' proved in relation to it. 

«The record of the proceedings 
was then read by the judge advocate, 
and tihe court was cleared for the pur- 
pose of deliberating upon the report 
to be made to the department." 

^Here the report of the court of 
inquiry followed. 

We omitted to " 
the document was 
the closing pantj 
proceedings. But 
ly differences^beti 
para^phin the 
were m the two ¥ 
m itches: at any ] 

assert, with abso lute conlidenc^ 
that the variance was not more ma- 
terial, than any other to be fbund in 
these columns.] 



[Note. The wMniier, and the charaeter oH\)^ variances, appa- 
rent in the short space of this day's proceedings ; and the extreme 
improbabtlitj that so many and such marked difterences of phrase 
should have escaped the very careful and elaborate exammatioa 
and comparison, whicJi lieutenant Ritchie proves the papemnder- 

(a) At this msrk there are interKned, in pencil, the following words : «* com. 
modore Porter having declined taking anjf pKrt in the invest&ation : which 
pencilled intcrhneation, though necfesaaty to fill up the sense of the paragnmn, 
does not appear to have been intended as an official ameijdment or ^ectioo 
rf the record; because, as before observed, it is smutted m the offico-flopy 
filed in this trial. 

18 
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weftt, rather indte^te that the record, as tt now stands, was not 
Ae actual original, from which the copy was taken ; than that such 
palpaUe Aongh trnwiatertal errors, in the copy, should have been 
coipmittedbyaBy clemcal misprision, or afterwards passed over bj 

SiiMuiyertency in the examination. The face of the papers, 
all the concomitant circumstances lead to the presumption, 
and confirm the inferenee, before drawn from the coincidence of 
such numerous erasures, interlineations and additions, with such 
akaniiest variances between the presumed origipal and the copy, 
that the tvoord, as it now stands, is a revised and amended recast 
of tiie record, or of the paper-minutes and entries, fprming the 
basis and materials from which a complete record was to be ex- 
tended, as the same stood when the copy was taken. For, after 
all, there is nothing affecting the gisi or substance of the inquiry, 
in any one of the variances that have been pointed out ; nothing 
to justify a suspicion of any sinister motive : they go no further 
than to produce more or less of precision in the mode of express- 
ing^ the same meaning; or, at most, to pretermit the most imma- 
terial and trivial circumstances.] 

No. 24. The communication from the Secretary of the Navy, 
not introduced into the or^naJrecortf, but unneied to the ^b- 
sequent proceeding ; and the word '* propoaed,'^^ at the end of 
the 4th paragraph, instead of <* prepared,'*^ 

£This refers to the second precept from the Secretary of (he 
Navy to the president of tiie court of inquiry ; directing the court 
to proceed with a distinct branch of inquiry, relative to the gene- 
ral em(»loyment of the^ squadron, and wholly unconnected with 
^e suqect matter of these proceedings ; but it is printed in the 
pamphlet, immediately after the minutes or journal of proceed- 
ings, closing with Monday, May 9, as before-cited. The only 
intelligible, if not the only intended exception to the printed <:opy 
of this document, is the misprint of the word, ** proposed,^^ for 
** preparedf^^ at the end of a paragraph, which simply informs tiiQ 
court that "such documents, as apfpear to be connected with the 
anbject of inquiry, shall be transmitted as soon as they can be 
pr^ared,^ This, on examination of the manuscript-copy, proved 
to btti typographical error; which had crept in, notwithstanding 
the pains taken with the reading of proof sheets^ as proved bv 
Martin King, ante, p. 56.] r ^ 

No. 25. lathe documents given in evidence the originaZ re - 
epr(2 gives 

Ift. Letter from capt. Porter to Secretary of the Navv. of 
Nov. 15, 1824. . J' 

gd. Same to same, January t, 1825. 

Sd« Stephed Cabot to commodore Porter, November 12^, 
1824'. 

4th. Burgeest & Uhlhorn to same, November 11, 1824. 

5th. Charles Piatt to same, November 11, 1824. 

6th. Secretary of the Navy to same, February 1, 1823. 

In theyamj)ftte*,p. 43, &c. the papers 3, 4, 5 arc transposed; 
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Nd. 6 wholly <jimiited, and onfe inserted, as No. 6| which tmvtt 
was submitted to the court in that investigation. 

[From the description akeadj given, ot the miscellaneous co»- 
pBHition of this pamphlet, (ante, p. 121-2) it appears to hav» 
been, tnr no means, the plan of the author to confine himself to « 
copj tit the proceedings of the court of inquiry, or of the doG«* 
ments that had been considered by that court : but such of these 
proceedings and documents as were in his possession, virere to be. 
used, mere! J as part of the materials of his justification. This 
necessarily resulted from the circumstances which had, as be 8ldMi» 
driven him from the presence of the court: that is to say, had 
obliged him to decline entering, upon any defence, or taking any 
p»art in the proceedings, which he could not do under the restrict 
tions imposed on him, without degradation. Accordingly, it has 
been seen that two thirds of the pamphlet consisted of matter 
that formed no part of the record t)f that court. At the end of tii# 
twenty pages ot the minutes or journal of proceedingsclosing wi^ 
those of the last day above cited in explanation of 'Oariance No. 
£3, comes the Second preceptj instituting a distinct branch of in* 
qutry^ which, as remark^ Tn the note of variance No. 24, had no* 
thing to do with those proceedings. Then follow a number of 
papers (marked from B to F) that do belong to them : (a) and to 
these succeed a number of other miscellaneous ^pers, headed 
•^ ducutneiits ;'^ the first five of which are the dame above cited, as 
given in the original record, from No. 1 to 5, but tramposedf as it 
IS said; that is^ the order in which they were placed in tne origimd: 
recotd being disregarded, and, evidently, not professed to be re- 
garded: to these five, follow foiir others, not belonging to the pro- 
ceedings^ then one ("the affidavit of Lieut. BartonJ that does be- 
long to them; then oi^e/theact df Congress to protect the com- 
merce of the United States, &c.; that does not i then the defenee 
and a voluminous mass of documents, occupying between 50 and 
60 pages; all adscititious matter, With one exception. 

The paper, marked No. 6, in the retard, and here Said to be^ 
wholly f^miited in the pamphlet, is the often cited letter of ln- 
seruceions of the Ist of February, 1823, the supposed disobedience^ 
of which lay at the foundation of the whole inquiry theft pend- 
ing, formed the gist of the justification, whidh the paibphlet Wai 
written to establish ; and ot the first charge now utfd<r trial : abd 
the total omission of which would^ indeed, have been a porten- 
tous error. The fact, however, is, that a literal extract of it ii 

fa J Nate. Tlie paper A, (beings the cMiginal precept for convening ^ 
court, and und^r the authority of which the vhole inquiiy bad been con- 
Uucted) is also transposed; for instead of being connected with this series of 
aocuments, as in the Originid record, it is placed some 20 ot 30 pages before 
them i with a series of correspondeivce not belonging to the proceedings of 
the court, and inserted to the pamphlet between the advertisement and the 
nunutes or journal of proceedings. Indeed the number of iransjptamm is 
extremely underrated (as will be obvious m a variety of other instance?) 
when it 1$ limited to •* the papers 3, 4, 5." 
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civen in the pamphlet (g. 68-70^ comprising every part of it tiiat 
Sore an^ relation to the then pending suliject of inquirj and in- 
' vestigation ; and leaving out the three last paragraphB, conHnenc- 
iog With ** great complaints are made of the interrnpttoii to our 
commerce bj privateers," &c. which paragraphs ^as mav be seen 
on a reference to them, ante, p. 76, No. I) related to subjects al- 
together foreign to the matter of inquiry and justification then in 
baud: and, therefore, it is presumed, M^ere omitted. . 

The fact is, so far from there appearing any inotive or design to 
suppress it, that this letter of instructions is introduced into die de- 
fence contained in the pamphlet, as in uid of the general princi- 
ples deduced from public law, precedent and usage^ ioJmHfythQ 
oration at Foxardo. Then the alleged variance is depressed : 
"^ith extreme inaccuracy, when it bears that this document was 
''tr/b% omif^^K:" at most it should have been arranged iimong 
the transposed documents ; or its dmirmtioiu in respect of the 
omitted paragraphs, suggested. 

As to the paper said to be inserted, as No. 6, and as not being 
one submitted to the court in that investigation, it is nothii^ 
more or less than the often cited letto- ©rrecal, of December 
27, 1824 ; which vid. ante, p. 78, No. S. The bearing of that do- 
cument upon the matter then and now in hand, needs no illustra- 
tion. Why the insertion of this document sliould have been se- 
lected for animadversion, as one that had not been submittal to 
the court, when it is associated with so numerous a mass of others, 
in the same predicament, is not ei^plaincfd by any rfa^ in our 
possession.] 

No. 26. p. 34. Fifth line from the bottom, <Mrere," instead of 
"tros.'^ 

[This, upon reference to the passage, appear to be a mere dif- 
ference of grammatical propriety, between the expressions, 
« whether a thing was done,*' and " whether it were done-^ 

No. 27. p. 36. Commencement of sixth paragraph, the words. 
« I beg leave to state further that," omitted. * . 

[This variance occurs in one of comnaodore Porter's addresses 
to the court of inquiry, in support of his objections to the fonna- 
tion ot the court, or the scope of the inquiry: and consists in the 
difference between the following modes of expression : "it was 
»ot my intention to make, under any circumstadces whatever, 
objections to any member," &c. and, ^ I beg leave to state fiuv 
ther that it was not my intention to make," &c.] 

No. 28. Same paragraph 3d line, after, - coiirf," the original 
reads, '< and I should now waive all objections," &c. 

[The printed copy reads, ^'and even now I should waive all 
objections," &c.] 

No. 29, Same paragraph, Sd lin^ from bottom the word, "as'* 
not m the records 

[Speaking of the terms of the investigation, '« as asked for liy 
me;" distinguished from those laid down in the preceptl 
of^'Ifes^S;^^^^ Paragraph, « tte i«rf^n,"1nstea4 
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£*• It was evidenllj designed [th^desigB] that,'' &c.] 

r^o. 31. 9th and 8th lines from thelK>ttom af paper B, '< consid- 
ering the fearfnl odds I have to contend against/' italicised in 
ocj^inal. ^ 

No, ^2. p^ 41, 3d and 4th lines of 3d paragraph, " to any stfb- 
ject,^ instead of 'f to the su^ectsJ^ 

^ ^Commodore Porter, in i^ddressing the court on the subject of 
his daid objections, speaks of not having made anjr request^ in a 
letter ofa particular date, '• relating to any subject [the subjects^ 
submitted to jTou,'^] 

No. 33, f>. 42.Hth liqe of 2d paragraph, "apower^^^ instead 
o^ ** its power, ^ 

[^SpeiiKins; of the right of the court to decide a particular point, 
he says, "I cannot acquiesce either in a Qts]] power to decide," 

No. 34. [When these variances, and the documents connected 
with them, were under examination, before the court, one was ob- 
served and noted, which is not mentioned in the judge advocate's 
note of, such variances ; and which is now gratuitously added to 
the list.] ' ' 

In the proceedings of Saturd^, May, 7, CPamphlet, p. 31, 
above-cited in variance No. 20.^ I4ieutenant Barton's affidavit is 
referred to, as marked H; but in the record the original mark is eras- 
ed, and the figQre(7) substituted; which Mr. Harrison believes (ante 
p. 63^) to have been also by the hand of the judge advocate. This 
erasure, being with a knife, does not leave the original mark so 
legible as the others; but from the general outline, and some faint 
traces, was concluded to have been an H. The same erasure and 
alteration <>f the mark appear on the back of the document itself, 
annexed to the record. 



\ UNDER THE FOURTH SPECIFIC ATIONv 

. Specific ATioM 4. Inserting, in the ^aid pamphlet, '^ various rer 

^ marks, statements and insinuations^ not warranted bv the facts, 

} highly disrespectful to the Secretaiy of the Navy, and to the said 

court of inquiry." 
! Thepamphlet, which is the single document to which this spe- 

cification refers, was simply read, in the course of the trial, from 

I begiiu^ing to end, by the judfi;e advocate; without other e^plana- 
^on,or indication whatever, how it applied, or what passages of it 
"Were to be selected, as applying to any charge or specification:' 

II except th^ thirty-three variances, enumerated under the, third 
ij Specification as above-stated. The accused, therefore, had to look 

tn^ough the whole cy^cument, and to infer, b^ anticipation, what 
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were the passages excepted to. In makiiijg; out tliis teport» we 
should hhve been left in the same uncertainty, but'ibr the pub"* 
iicatiun of the final sentence of the court-martial, in (Mb case; 
which does p«>int out the particular passages, intended tn be 
brought under this specification : and to these the e]rp)anjitorjr 
passayjes of the conteirt, or other evidence, to be stated under tb» 
specification, are to be directed. 

For the general description and scope of the pamphlets vide 
evidence under the 2d specification, ante, p. 119-— 24; parttcn- 
larlj the " advertisement," p. 121. 

Reference is there made to certain preliminary exception tak- 
en by commodore Porter to the formation of the C(^urt,.and to (he 
scope of the inquiry submitted to it ; which eventuated in an t»r* 
der, expressive of strong disapprobation of certain passa^» id 
the commodore^s communications in support of these exceptioHI^^ 
and imposing certain restrictions on his future C4«mmunicatifms; 
which bad caused him to take his leave, and decline any further 
participation in the business: conceiving that he should tie de- 
graded by conforming to restrictions, which he thought derc^»- 
twry to him, in themselves; and more especially from the 3©-- 
ciared motive for impos'mg them. 

At th6 meeting of the court of inquiry, on the 2d May, before 
the members were sworn, commodure' Porter stated a prelinitnary 
cxccptitm to the formation .of the court, and to the terms of t!\e 
precept, by which the scope of the proposed inquiry was defined, 
ror the terms of this exception, and the versions, given of it Iqr 
the commodore and by the judge advocate, see variance No. 3^ 
ante, p. lof,. 

On the same day, after the mcml>ers were sworn in, he de.Uver* • 
ed a written memorial, addressed to the court: /the same abovev 
cited as marked B,in variatices Nos. 27, 28, 29, 30,SU)in which 
he enfolded, at Siime length, the grounds of his ^xception/and the 
reasons in support of it. 

'Die precejft \\in\ indicated two distinct subjects of inquiry ; 
the tii^t,at the iii:*tance of the government, and limited to the 
atfair of Foivardo : the second, as at ik& request f^( the comm»^ 
dure himself, and directed to •* certain reprpsentations, made to 
the guvermneM^ in regard t«) the employment of the naval forces 
of the United States in the West-Indies and Gulf Of Mexico, 
setting forth, in substance, that, in the year 1824, the said naval 
forces were not en>ployed in the suppression of piracy, in the 
most effective manner, but were employed in i^he transportation* 
of specie, and in other o(yects of inferior niomept, to the neglect: 
of the public interests." 

As to;the first branch of inquiry, it wad remai'ked, that as it 
pjoceeded upon a charge, preferred by the Secretary of the N|t-' 
vy, he had •' a perfect right to couch it in whatever lai^ui^ 
may appear to him most proper to obtain the end he has in yiew;*? 

But, as to the second branch of investigation, which the pre* 
cept professes and avows tn have been instituted solely at com^ 
modore Porter's reqp,esty he ihsists that it should have pursueil 
the ferw^ of that regzies/. Ifit materially varied fcomsMch termSj 



Digitized by VjOOQIC 



143 , 

it could not properly 1)2 called an investigation sat \n% rf^uest s 
but one equally hioved t>y ttie g;overntnent» a$ that concerning the 
aflair of Foxardo. He refers to his letter, March ^, (^ante, p. 110, 
No. 4 J as containing the only r^^quest which he had ever made 
on the subject; and as necessarily constituting the re^zie^f, re- 
ferr^ to» in the precept. He objects that the particular 4J(>cu- 
meats referred to ("to wit, the letters of Messrs. Randall & Moun- 
tain communicated, thruugh the Stute Department, to Congress, 
and specified in his tetter of the 2<1 March) as constituting th« • 
injurioua charges, which he requested to have investigated, should 
have been specified iii the precept; and that the court should 
have' been direct(?d to inquire into the truth of these specific 
i charges, and "how far facts will justify their ('Messrs. Randall 
& Mountain's^ statements and renKO'lcB^ and the injurious remarks 
they have eiicited on the floor of Con^^ssP He also objects 
that, though tii^ facts^ charged in those. letters. Were highly dis- 
reputable, if ti*ue, to all concerned ; as well to the officers under 
his command, as to himself; and though hi& request fur an inqui- 
ry had expressly extended to th^m ; whose justification was as 
necessary as his own ; yet that branch of the requested inquiry 
wa& omitted in the precept: that as a part of the squadron had 
actually been employed, under the orders of the Secretary, "in 
the transportation of specie, and (perhaps^ in other objects of in- 
ferior moment ;" that is, of inferior moment to the great object «f 
^ the suppression of piracy ; the terms of an inquiry, so limited, 
might involve a question of the propriety or expediency of such 
orders : at all events it did not reach the specific end and object 
of the inquiry rf(]rtt«$^ee£ by him; as it prirfessed to do: which wa:» 
to investigate the conduct, both of hipiself and his officers, tn re- 
lation to the particular charges contained in Messrs. Randall & 
Mountain's letters; and, upon their authority, promulgated on 
the floor of Cono;ress« " Messrs.* R. & M. (he says^ are pnder- 
stoodtoliave said that myself and others under my command, 
have neglected the duties which were confided to us, to the dis- 
, credit of the navy and the nation ; to the injury of the property, 
f and to the sacrifice of the lives of the citizens of the United 
States, for the sole poifpose of benefitting ourselves by the trans- 
portation of specie ;'* and he i^rgues that the precept should, in 
terms, precise or equivalent, have directed the inquiry to this spe- 
I ei fie charge. 

He then proceeds to expound his objection to what he had 
termed •* the materials of which the Court was composed :" and 
whidvhehad explained to be "no specific objection to indivictu- 
afe." The point, on which this objection turns, i*, that the court 
was composed of officers, the majority of whom were his junior* 
in rank. He disavows being actuated, in taking this objection, 
hy any motive personal, either to himself, or to tne members of 
the court: but reasons it as one of great importance and gerieral 
interest to the service ; and which he did not feel himself at liber- 
ty to waive, as others, besides himself, might be implicated in the 
rcsuU of tht inquiry. 
The coirr^ directed the judge advocate to refer these objections. 



i 
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M^ilh the memorifil in support of them, to the Secretary of the 
Navy : which w&a clonic in a letter from the judge advocate, to the 
Secretary* drawn up, under the instruction of the court :(a) in 
which, after introducing the subject and referring to the memo- 
rial, the judffe advocate, in behalf of the court, proceeds to say : 

<< You will perceive that an exception is taken to the court it- 
f^elf, as not composed of competent members. This objection ap- 
plies tu a majoritj^ of the court, and the; consequently feel a ae- 
licacy in determining a question involving their own competency. 
The court, therefore, has deemed it correct to submit tl>e ques- 
tions thus raised to your determination, and to adjourn the court 
for the purpose of obtaining your opinion before proceeding in the 
investigation.'' 

Tlie Secretary's answer/'ft) was communioated to the court, 
the next day. May S; in which, it is remarked, that if captain 
Porter intended a challenge, or a speciQc legal exception to any 
member, ttie proper tribunal for its decision was the court itself ; 
the proper time was before the members were sworn. If, as is 
presumed, he designed to complain of the manner in which the 
vourt was composed, as unjust or illegal, he ought, before the 
meeting of the court, to have applied to the department; which 
alone possessed the power of affording a remedy : having had 
timely notice of the composition of the courts and of the ueeig- 
imted objects of inquiry, from a copy of the precept, as early as 
the 20th April. As to the legality of constituting the court, with 
three captains, of the same rank with captain Porter,, one senior 
and two junior to himself, the opinion of the department was ne- 
ces^rily e^vpressed in the very act, which created and convened 
the court : and no argument was discovered^ in the paper submit- 
ted, to change that opinion. 

As to the objection to tlje terms of the precept, by which the 
scope of the objects of inquiry were prescribed, the reason and 
design of addressing, to the court, aqy comment upon it, was not 
perceived : as the court was not supposed to possess the power 
to decide either on the form of the precept, or on the proper objects 
of investigation : but such objection and comments should have 
been addressed to th& department, yfh}c\i alone possessed the power 
to alter the form of the precept, and to change the scope of the 
investigation. 

The President of the United States having thouglit proper iq 

order an investigation of the transactions at Foxarap, it viasthe 

*4ii*ir «f *jje department so to frame the precept as to meet that 

i\'hich was thought to have been done with sufficient pre- 

the other branch of the inquiry, it had been graoted at 
• Ps) request ; ** and was intended to be so general as to 
m the utmost latitude in proving what had t^en his con- 
ny particular point which he might select; and shewing 
jas free from all just cause of accusation, by whomfsoever 

<a\ This letter is found i» the record and in the pamphlet, marked C. 
(6) Marked D. 
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made. If thc^ words be not sui&cientlj broad to permit such an 
investigation, they would heretofore have been f romptlj extended, 
1^ bis recjuest, and no difficulty will now be made, should he re- 
quest it, in S(^ directing, the court as to accomplish his object. The 
cfefeet on this point, if one exist, is not perceived. It was not 
the intention or the deprtment, at the sug«^^ »q or solicitation 
of Captain Porter, to direct the court to inti <9 into the conduct 
of other Oflicers^ of whose actions the department saw no cause 
to complain ; who had n^ot asked for any inquiry ; and for whom, 
it was not perceived, that he had any authority to demand it. 
Much less was it the intention of the department, on an ioquirj 
asked b^ him, to submit to the court the legality or the propriety 
of the orders given to him. Nor is ft believed that the precept 
'can bear any such construction. With this view of the matters 
contained in the papers snbmitted4|lhe department has only to di- 
rect, that the court, constituted as it is, proceed to make the in- 
quiry directed by the precept.'^ 

This communication being read in open court, annexed to the 
record and marked D, the court proceeded to examine Lieut. 
Piatt; at. the concl^ision of whose examination, the next day. 
Com. P. was asked whether he had any questions to propose, *• to 
which he replied (as the record stated) that, before proceeding 
to an J steps in his defence, he had some remarks to submit to the 
court, which he read and submitted to the court; the paper wa^ 
annexed to the record, and marked E." 

The paper thus incorporated as a part of the record of the court 
of inquiry, and referred to as such by its proper mark, in the 
pamphlet-copy of the proceedings, is found in the pamphlet, p. 
40, as follows : 

E. 

Gentlemen of the Court; Before proceeding to the exami* 
nation of any witness in mv defence, I must beg leave to entet* 
my protest against the decision of the Secretary of the Navy, as 
regards the legality ot the formation of the court. A question 
of law and justice, on which the court, either from ineompeienc}/ 
or delicacy, are unwilling to come-to a decision, should not be de- 
cided on by the officer with whom the illegality and injustice 
complained of is supposed to have originated. A question of the 
importance of the one subtnitted to you, I was impressed with a 
belief at the time of presenting it, would be, andam still of the 
opinion should be, submitted to the Attorney General of the 
United States, if the court from any cause was unwilling to take 
the responsibility on itself. And in order that I may not be 
supposed to have given my assent to any circumstance which by 
any tribunal hereafter may be supposed to vitiate the legality of 
your proceedings.! must 'beg leave to decline taking anJ.?***^ 
whatever in this investigation, until the ctuestion I have submitted 
to you is decided on by competent authority. A question, pot 
originating in any captious disposition on my part to create dif- 
ficulties, as it would appear from the quotations m the Secrcta- 
^9 
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a '8 lettct, is supiposed to be the case, but from a sincere desire 
at everjr proccemng in the case should be oonductiid accordi|ig 
to die strictest principles of law and justice. 

If an error, as is intimated, was committed in point of form, in 
the time taken to state my objection, the court wilt no dotft^ re- 
collect that the error did not orfgrinate with me.— I apprized the 
members assembled before its wrmation, of my intention, and 
adopted the time suggested to me bj the judge advocate. But 
even if an error had been committed by me, merely in point ef 
form, is it just, considering aH circumstances, that the party op* 
posed to me ^uld avail itself of this errOr to my disadvantage, 
when no intimation whatever of the error was made to me at any 
time, either by the court or its law adviser ? That I did not applji: 
to the department t>efore the meeting of the court, to remedy the 
evil complained of, scarcely dieds an explanation— *i/ if does, yovk 
fiave it nowy in the decision of the Secretary. 

1 feel it due to myself in making this protest, to place on the" 
record my reply to the intimation that the precept would have 
been changed on my application before the meeting of the court 
You have already been niado acquainted with the language used 
in my application for the investigation sought for by me ; it is 
therefore unnecessary to repeat it. — ^The Secretary, In wh^t pur- 
ports to be his reply, dated on the I6th March/states asfollows: 

*' It has become my duty to apprize you of the determination 
of the Executive, that a court of inquiry will be formed, as soon 
. as circumstances will permit, to examine intoihe occurrence at 
Foxardo, which was the occasion of your recal, and also to com- 
ply with the request contained in your letter of the 8th inst.'' 
' I must observe that I understood the Secretary to mean, by the 
letter of the 8th, my letter of the 2d, as I never made any re- 
quest of hiiii in any letter of that date, relating to any subject 
submitted to you. Confiding in the assurance of his reply, I Wiis 
greatly surprised at the wording of the precept, and I must leave 
you to decide, whether, after it had been issued, the court was 
not the proper medium through which I was bound to commom- 
cate with the Secretary. I will further remark that, in the letter 
accompanying the precept, the Secretary, from some olni^tion* to 
tiie style of my letter, thought proper to remind me of the rela- 
tion which subsists between me and the department ; and not 
willing that offence should in future be taken when none was iur 
tended, or to incur a similar reproof, virhen none was deserved, I 
thought it safest on my own account, that all my communications 
should, in future, be made to you, and through you. 
i., [The words in italics were those underscored by' the court of 
inquiry; to indicate, as it was understood, what passages were 
excepted to-isdisrespectliil*] 

^ Uptm the reading of this paper the following proceeding ivas 
bad concerning the same; according to the official record of the 
court of inquiry. . ' 

•• The room was then cleared, and after some time was opened, 
When the jlidge advocate informed Capt. Porter that the court had 
maturely deliberated upon the paper submitted Mj hini~that aft^ 
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full considersitton/tbe eourt is of opjnien thi^t^the matter of tbe ' 
coaimunicatipn, aa w^l a^ the language in which it is couched)is 
in several particulars so htghljol>jectiOQabie thatj could the court 
ha vtt anticipated its character and contents^ it would not have been 
suffered to be read. — The courtconsideri^ as highly disrespectful, 
both to ^e Secretary of the Navj, and to the court itself This 
court cannot submit to hear from any officer animadversions on 
the conduct^ and accpsations against the heacl of the department* 
wholly foreign to the investigation in which it is engaged; por 
<^n xU without forfeiting itsowu self respect, listen to language 
30 offensive to itself. The court is willing to believe that this 
objectionable character ^may be attributed to the hasty manner In 
ivhich the paper appears to have been drawn up ; and that Captain 
Porter, oa consideration, will himself feel disposed as well to 
perceive, as to rectify the grounds of objection. 

In order, howei^er, to prevent a recurrence of such unpleasant , 
eircunist'aoces, the court ha^ ordered, that in future not^ommuQi- 
cation be received unless in writing, and the pap^r must previous- 
ly be ^ubmitted to the judge advocate for the consideration of the 
court. 

TKe judge advocate further informed Captain Porter that the 
court had likewise directed him to state, that when the question 
was asked him, on the opening of the court, whether he had any 
objections to make to any member of the court, he was tinderstood 
to say, distinctly, that he had none : but that he wished to submit 
to the court ** some remarks on the precept by which the court 
was convened, and the materials of which, it was constituted." 
It was then suggested to him that, as the court had not yet been 
organized, it could at that time hear nothing from him; but that 
the proper period would be after the members had been sworn in. 
This suggestion was made by the judge advocate, and apparently 
acquiesced in by Capt. Porter. 

Immediately after the organization of the court. Captain Porter 
r«ad and submitted tp the court the paper which has been annexed 
to, and constitutes part of the record. Conceiving that it con- 
tained, not a challenge to the court, or a specific exception to any 
member of the court, but objectioBs applying exclusively to the 
precept under which it had been convened ; and that these objec- 
tions, if presented to tlie government, might possibly induce some 
change in the precept, with which the court had no authonty to 
interfere ;-^fe€rmg, also, that the exceptions which had been 
nrged, involved the competency oftheniJ^^'' P**"^ ^^***® members 
of tlie court, a question on which delicicy forbade them to express 
Hfi opinion, when it had not been presented distinctly to their de- 
cision; the court determined to pursue the course which was 
adopted, and of which Captain Porter was immediately apprized. 

it however. Captain Porter did design to raise a question lor 
thcd«cisio^ 6f the court, as to the legal ity of the precept, ^nder 
which it is acting, the court has no hesitation in saying that it 
entertains no doubt up^n the subject. Had any doubt existed, 
the court would have put it in a way to ()e satisfactorily decided? 
before prqceeding to act under it. 
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Irhe court is aW!i6:e that it posiessei no power to compel Captr 
Porter to take any part in this investigation^ but it is equally sa- 
tisfied that his acti can in no degree interfere with the duty of 
the court to proceed in the investigation, which it has been charg- 
ed to uiakiB by the competent authority. 

The court then adjourned till ten o'ciock to- rocjf row morning.'* 

On the neit day the correction of the terms of Com. Ph ob- 
jection^ as entered on the first day of the court, was received, as 
above cited in variance No. 3. ante, p. 13^3, 

Com. Porter then delivered a written addicds to the court, as 
fDllowd: ^ . 

F. 

Washington, May 5th^ 1825. 

Gentlemen of the Court: Having carefully perused the pa- 
per commented on by the court, on account^of which it has thought 
proper to pass censure, and not being: able to detect in it a single 
expression which bears the construction the court has thought pra- 
per to place on it, I cannot consent, by any alteration on my part, 
to admit, that by tt any diSrespe^'t was intended by me, either to 
the court, or the head of the NaVy Department j and it is the 
cause of great jiurprise to me tliat the court should have etiter- 
tained such an opinion. 

^ The CQurt having thought proper to umlerscore as disrespectful, 
the word in4^mpetency, as used by me in relation to it, 1 beg to 
state distinctly, that the word was not used in regard to intellec- 
tual incompetency, and in no other sense could it be offensive ; 
but with respect to its legal incompetency, fm the opposite sense 
in wbich the court it^self applied the word competencv ) which 
waa supposed to be admitted when the subject was referred to the 
Secretary for his decision. Delicacy I did not conceive to be 
the only motive for the course taken by the court, as I did Hot 
believe it a sufficient and satisfactory one; being ander the im- 
pression that It was the duty of every officer to perform the ser- 
vice confided ta him, however delicate, provided it T>e lei?al. 

ihedeclmiD^ to make a decision on my first application, ami 
rcfernng the wib^ect to the Secretary of the Navy, was, as I §«p. 
posed, an admission of the incompetency of the court to deehfe/ 
tit ru7 *'«*'*"5«'8>™e»t of its right, if It possessed it^a 
right which f am of opinion tlie court cannot again resume, after 
he opinjoii of the Secretary is at its request Lde 41n Tf 

iw^rfc^*'''^^^'^"^^^^?^"""^^ '^ '^'^ first instance, nb delicacV 
should have prevented its decision ; birr, relinquishing its right, 
lam under the impression H cannot resume it to decilil ' now as 
to Its legality, and I cannot acquiesce either in its powfer to^^cj* 
the. propriety of t lie decision it has come to. Or the rule it ha^T- 

tfuiSri"^^^^ proper to aL^ 

t«rmlS ±.r ^i *^« ?«** permuted to appear befoVt the court m 
lTd^^iJt^''''i^^^H^^ ^'^^ mvacbuser^, whoever they be/iS^ 
Jri^tetS^^^^ way>riich may appear to me4e '45 
proper, (^always observing due respect to the court anrf theSe- 
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crcturyj Imusl in justice to mjrself cleclineoffferiDg Bftj.^efeifcce 
which may be lUbie to be weakened by an interposition on tht^ 
part of this or of any other tribunal. 

With this remark, I beg leave to adhere to the determination 
expressed in ihe paper on which the court has an iniad verted with 
sx> much^ and (think, with such undeserved severity. 

I have the honour to return to the court a copy* of the paper 
CDmmeQted ^n, underscored, and marked by it as objectionable; 
together with a copy as it was submitted by me to the court. 

I have the lionor'to be, with sentiments of the highest respect, 
the court's very obedient servant, 

D. PORTER. 
*ro the President and Members 

of the Court o( Inquiry now in sesaoa. 

This paper being read, the court deliberated, soiwj time, con- 
cerning it: and upon die opei^ing of the court, the following pro- 
ceeding was had : 

"The judge advocate informed captain Porter that he was in- 
structed by the court to say that the paper had been maturely 
consideretf-— that it is deemed objectionable from the style of ani- 
madversion upon what has transpired, and of instruction as to 
the future conduct of the court. The court, therefore, will per- 
mit captain Porter to withdraw it. Should he, however, wisn it 
to be inserted on the record in its present shape, it shall be done* 
accompanied by such remarks as the court conceives it due lo 
themselves to make. 

*^Ciiptain Porter declined to withdraw the paper; it was ac- 
ctiixiingl V annexed to the i-ecord and marked F, and the jjadge ad- 
vocate informed him as follows: 

. ** The court feels constrained to make some remarks upon tfie 
animadversions which captain Porter has thought himself entitled 
to pass upon its conduct; The court did understand captain Por- 
ter to waive or decline challenging any of the raerobers of tl»e 
court, but ^t the same time to intimate, as an objection which he 
c^mceive<l*exij»ted against.the organization of the court, that two 
of the merobe'rs were his juniors in rank. The court did not, at 
any time, suppose (hat this obfectioo l)ad any foundation, either 
iit the letter or spirit of the law. The law is silent on the sub-, 
ject. The only quafification required is, that the members of the 
court should be compiissioned. ofticers. The ** materials then 
of which this court is constituted," are conceived to be wholly 
free from any legal objection. Nor is there any thing in the spi- 
rit of the law which thecpurt has been able to peroeive leading 
to a different ponclusioo* Every member of this court holds the 
same commission with captain Porter; all are captains; one his' 
senior, two his juniors, ^n date of Commission. The court, how- 
ever, is clearly and unhesitatingly of opinion that no law would ' 
be violated, either in its letter Or spirit, by the appointment of 
any tiirec commissioned officers to constitute a court of inquh-y. 
into th* conduct of any officer. Courtesy, and a regardto the 
feelings of the ^cer whose actions are to be investigated, will. 
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it is pfcfsumedj id ali cties^ prevent the government from seUojt* 
ing o£Bcera of a very inferior grade to set upon an inquriry vik» 
the conduct of an officer of elevated rank. Bilt this pnnci|^ 
can scarceljr be carried to an extent which would apply toacourt* 
every individual of which holds the highest commii^sion which i» 
known to the American Navy. At all events, this is an objec* 
tion which the couit conceived, and still conceive, can be proper- 
ly decided only by the executive. This cpurt can in no maunec 
interfere with such a question. |n this instance likewise^ it ap- 
peared to the court to be sq connected with other comments npon 
the precept as to present itself before the court rather as an ani- 
madversion upon the conduct of the executive, in thus organizing 
the court, than as a challenge formally presenting the question for 
its decision. Captain Porter seems himself to have so viewed it, 
for he assigns his reasons for making this court the organ of his 
communications with the department. 

*sThe court thinks proper, further to remark, that the sing^ 
object tor which it has been constituted is, to inquire into the of- 
ficial conduct of captain Porter, and to report to the department 
the facts which may be proved. The court possesses no power 
to adjudge captain Porter innocent or guilty ; it has no aMthorrty 
to impose punishment. The duties imposed are enjoined by the 
competent authority. The interference of captain Porter in pur- 
suing this investigation, however desirable it may be, as calculat- 
ed wore fully to elicit the truth, is in no manner necessary. The 
Courtis competent of itself to perform the duties imposed upon 
it, and will now proceed to execute that task. 

Captain Porter was then asked whether he had any questions 
to propose to lieutenant Piatt : he declined putting any^ anrf oh- 
served he should now take his leave of the court.'* 

To this part of the proceeding as published in the pamphlet, 
commodore Porter annexes, in a note at p. 24, 25 ftnd 26 of the 
pamphlet^ the following : 

« RfiMAnK. However desirabk it rhfght have been to myseff and diluri that fle 
investigation asked fur by me should proceed ; however honorable the result ihi^ 
he to myself and tfie officers under my comma^ ami however nixe&tary it nugy be 
for the reputaiiQfi of the navy and the nation^ I eoukl not cortsent to defendrms^ 
before the court against anyduir&e wbaiever, until its legality had been deciemfnt 
competent authaniy^-until I eoutd appear b^oreU^m tmns of perfect equtday 
with my accuserf^untit I could be eOhwed fc> protect myself in the wauwhxdi 
might ajmarto me most proper f without submitHng my defence to the trupedim^ 
a tliefudgeadvocate, who h^nonghiio decide inmypJXt or to the conlroul of 
the couH, who would thereby have exercised u power mtfottndedmlaw oriuaice- 
and pithoat the risk of undeserved rephxf. /"^ » . 

***For the irn^inbcii-s wlio composed the conrt, imUvidually, no one cOqW 
iiHve a higher respect than myself, knd if a majority senior to me could rtot 
be had without injury to the service,,! should haVe been content. Bqtthis 
has not been made appar^i^t, and I owed it to the service is well 'as immk^ 
that no doubt sliouid remain as to the legality of the principle that the^oiirt ^ 
'Vould have established, that commissioned officers of any ckaSL are a »\M^ 
ent court for the tnal of any officer, theu: rank depending oh courtesy alone 
The Iramers of laws rarely permit justice tadepend oncottrtesr. and I d&tSt 
the cxQcption in this cas^. Too nuich courtesy mgU pemk the gtiilfa^ trf 
escape too little, the innocent to suffer. Justice dispensed on this pxaS^ie 
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16 never certun^ and seldom satisflictory. In this instance, I tnajrtuith pro- 
priety, considering aU circumstances, complain that courtesy has not been suf- 
ticienUy extended; a practical illustration of ^e effects of which I have had, 
in the censure the court thought itself justifiable in passing on me. But in- 
dependent of my objections as stated above, on the ground of legality, equali< 
ty, and the mles of the court, 1 object to the precept itself, which does not 
graQt meSvhat I asked. If the Secretary of the Navy had thouglit my re. 
quest an improper one, he should have refused it ; but after he had inK)rm- 
ed me, lie would conmly with it, he should have granted it to its full extent. 

•* The same principle that induced me to go to Foxardo for the protection 
of the persons of the officers under my command, induced me to ask for an 
inquiry, to enable rae to protect their characters.* Thty acted in both cases 
in confbrmity with my oidera^ and were entitled to my protection, so far as I 
could protect them. If in both cases I have fidled in my object, I have the 
satisfaction of knowing that the failure is not attributable to any omission on 
my part. 

"If the court pursues the investigation, I feel no apprehension for the re- 
sult, whetl^er I defend myself or not ; and if the case should be dismissed by 
the department in consequence of my refusal, it will be a sufficient justifica* 
tioh of my conduct against the imputation of Messrs. Handall and Moumain, 
and of members on the floor of Congress, but it will be no acquittal of- the 
officers under my commantj, against whom similar charges by tlie same per- 
sons have been made. 

** But however desirable a decision in the case may be, I cannot, either on 
my own account, or on ^pcount of others, purchase the good report of the 
court at the expense of self respect and esteem. 

** I take this occasion to express my surprise that the court should have 
conceived the idea, that I wished to submit the question of its competency to 
the Secretary of the Navy, as no such wish is expressed by me. 

** I wished ray obiections to the prt(Xpt submitted to the Secretaiy, and so 
expressed myself; the question of oompdencpr I submitted to the court itself. 
I beg leave to refer the reader to paper B, wharein he will find I express my- 
self as follows : 

•« That the court b formed agreeable to the letter of the lawj I cannot deny ; 
nofr could I were itformed of any of the subordinate classes I have mentioned^. 
But whether it is formed according to its spirit and intention^ and onprindpla 
cf Mtrid justice^ is the question I beg leave to submit to you." 

*• If the courts from any scruples whatever, declined deciding the question 

thus presented to it, it appears to me, the most proper course would have 

been to submit it to the ctecision of the attorney-general of the United States. 

But it was the duty of the court to duide whtther %t was or urns not competent / 

^ the decision tts to its Sdkf on the subfectt 6n oaiJi, was ajl thai was required by me^ 

' stndtkcquesHon eoM have been deuded by the eoitrt, as readily f and as wellt be- 

fistf as U wmt after the instmetkms of the Secretary had been received ; thatjii 

did not decide in the first indanes^ isst^ffleient mdmce that doubts then existed as) 

to Us kgaUiy, 

*• The angle object for which it (the court) has been constituted,*' has no- 
thing to do with the merits of the question of legalitj' ; and although tjjie Ji^ 
nutation of its powers, ss defined in the precept, might have been of itself 
a sufficient reason for my not defenifing myself before it, it is not a sufficient 
apology for the course it has pursued toward me. The court was not autho^ 
rized to offer an opinion in the ease; the opinion-of the president, to whom 
the subject is to be suboutted, cannot be formed without having all the facts 
befi>re him ; and his opinion I feel confident vili not be governed by any act 
woftbec<Htft. * 

^ •< UudiT aU dramstanees Mai, 7 hadndthing to lose, or apprehend, by my 
withdrawal from the court f and I eertainly scaxda very useless sfucrijke of my 
fcdmgs, as /^except in its deportment toward me whik£efore it, J it could do me 
netther^ooa or harm, A court more powerless, and yet more calculated to alarm 
the aeeused^ was perhaps neeer formed. " 

•* The ekargef first to be investigated, was exhibited against me by the Seere- 
tmry (^thej^ivy/ the Secretary o/ tJie Mn^ selected my judges^ two of whom 
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Ufere/uniof to me. TTtejudgr advornfe^ whj u Ilu primum mobik of alt miU-' 
tary oourtSf reeehed kis appomfmmt from the Secretary^ and t» Ait warmfriemd 
tatqproUgit, Under thex €ircum»tancu}it may readily be imagined, I had teery 
thin^ to apmthmd, and nothing to kopefor^ whik More the cmttf / and to defend 
mmelf wiaer ihe eonditiotia imposed on me, uxniidnave been worse than UMieaa* 
AU Itiat waa left fqr nue ws^ to retire from ^e covrt, and to lay t^stateroent 
of the case before the highest tribunal on earib. In doiit^ so I mean no dis- 
* respect to the government, to the head of the depaitment to which 1 belong, 
or to'tbe court ; I merely exercise a rjgbt which is secured to every American 
citizen ( a right which 1 do not conceive that I ^rfeited when I became a pub- 
lic servant 

•* I feel that I have been oppressed, and the privilege of complaining is not 
denied to the meanest slave. * D^ P" 

Xt appears, since the trial, in a way, by .Tnd bj, to be explainer}, 
that an instance of defect of accuracy in fjoint of fact, amount- 
ing either to wilful misrepresentation, or to criminal negligence 
of accuracy, or to some other degree or shade of false statem^t, 
was suggested to, or by the court-martial, in support Of that 
clause of this specification, which speaks of '* various remarks* 
statements and insinuations, not warranted by the facts ^*^ in ad- 
dition to their other imputed character of being di^respefitfuL 
This suggestion is understood to t>e distinctly asserted, as h^y- 
ina; been utterly unknown to, and never the most distantly sur- 
mised by the accused or his counsel, during the trial : but xt u>aicea 
»D additional statement of the evidence necessary ; not other- 
wise deemed material. 

Thi» imputed deviation from fact is supposed to be couchipl, 
in a certain nol^^'pamplilet, p. 31 J upon that part of the proceeit- 
ingfrof the court of inquiry, on Saturday, May 7, in which the 
reasons of the court are given for rejecting certain documents, 
as stated, ante, p. 96; and explained, ante, p. 102-r. 'JTii* note 
and the proceeding, on which it comments, appear on tl>e same 
page, and all in one connected series, with the reference to the 
exhibit G; the omission of which is accountv'd for, as above ex- 
plained, under variance No. 20, p. 135. The note in quefUiiHi re- 
fers to that part of the court's decision, whi«^ assigns, as a, rea- 
son for the rejection of the documents, *' that many of them are 
not su^ciei7%(iut/tpn^icaleil to authorise their reception, witlioul 
an express hjid sufficient waiver of all exceptions entered on the 
reeord^^ Which is thus commented on, in the noH.* 

* Tt was tlie cause of extreme siTrprise to me, as it was to cvfry by-stander, 
and as I have no doubt it is to the reader, that s(icb a coiulition for the Udmia- 
slon of the docuiTKnts on the record should have come fiom the court. - If 
the documents ycre, proper tesumony, tliey oyght to have heen admitted 
without any conditions, aivd if they were not testimony, they ought to hate 
been rejected. As to the ^'hai-acter of t^e docmneivts, wjictlier oOofidcntial 
or Otherwise, that was an affmr for me to consider, and not for the court It 
was one which tl^e court had nothing to do with. The reader having the do- 
tttincnts before k'nty can judg'e of the propriety trf the" otlier point of tli^ ob- 
jection, to wit: 'Vthat collectively they present bo facts or vieirs calculated 
to eluciidat^ the subjectsubifiitted to the court. D. F.** 
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-' Immediately siircceedlhg that note^ ' on the. '^ame page^ is thd 
note referring to t^xbibit 61 in these words } ''Not in mj poSsei- 
iBion,'' 

The natnre of the thinsgression against the tmth of the faqt 
here suggested, will be found in its proper place. 



, UNDER THE FIFTH AND LAST SPfiClFlCAtlON. 

Specifications. iThe haiping made pubiiq in the afoi'esaid 
pamphkti *^ without anj authority or permission for that purpose, 
official communtcations to the government ; and official correspon* 
d^nbe with the, Government :'^and also having made public, ** pa 
other occa^io?^, DetVjfeen tte 1st of October, 1824, and the 15tli 
June, 182;5, (rrdersand instructions from thagovernment,^ and o/- 
^/iciarcarresponi^nce with the government." " 

It has been already remarked that the i^hole mass of documen- 
tary evidence was produced and read, indiscriminately, without 
any distinct appropriation, or application of the same; to any one 
of these five specifications : with the exceptions of the five letters 
offered under the 1st, and the note of 33 variances above cited 
under the 3d sp^ification. Among this mass 6f docutnenl^, onlj^ 
three publications of any kind (*as proceeding from Gom. V.) tkti. 
given m evidence; and all of these contain matter that to ay ad- 
mit of application, indillerently, tp the several specifications. Of 
course it becomes necessary. to fish out from the tnass of matter 
contained in these publications, every document that may come 
under thedescription of official communications, corresOondeOGC. 
orders or instructions^ in order that it mav appear^ from Iheit 
tenor, which of them import any obligation of secrecy, express or 
implied, or were published without authority, so as Jto bring the 
publicatiofa of them within the terms of this specification. 
. In tlie pampM^ fwbichis^e only publication specified as con- 
taining any Oocuoient* vithift die^ven descriptipnf are found 
the following: • ■ . ^ , .• a - 

fin timlist suth of the letters as arjs already printed intho 
foi^gphig pages, are referrfsd to by the dates, &c. the re^duo 
printed i'erfcaitw.] .. r«. « 

U Letter of instructions from Secretary ThompSiHl to Com. 
Porter, Ut Feb. 1823. ^ . . 

2. Com. I^orter's offieiiii report tQ Secretary Southard, ot tnt 
affair at /^a?ar*), 15th Nov. ld^4. 

3. The Secretary's letter of recal, 2rUi Dec. 

;' ' \ ■ Navy Depahtment, S9th Jtec. 1824. 
. 4. Sir r I have thought proper to reVieveCaptAinP^^^^ 
will proceed to the Constellation, if ready. iT not ready, ih th^ 



20 
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£lMrk» with all despatch to Thompson's Island, and if Ca|>taia 
Porter be not there» to such plape as you oLay be induced to be 
believe JQU will be most likely to find him. if on your passage^ 
to Thompson's Island^ you receive informafion where be is, you 
are at liberty to change your route ; the object beinjg to find him 
as early as possible. 

You will deliver the letter directed to him, und on his leaving 
the staUottt receive from him ttie command of the squadrbn, with 
•uch papers and instructions as he inay furnish. You have enclosed 
copy of theori»nal orders to Captain Porter, dated 1st Feb. 1823, 
withextracts trpm others.^ You will take them for your guide, 
and follow their directions. It is confidently expected that you 
ViU eidiibit i^eali caution, and perseverance, m discharge of your 
duties* 

r am, very respectftiHy, 

SAML L. SOUTHARD.^ 
Capt^ L»wu Warrington, JV>)rfote, Fo. ^ . 



U* 8. Ship John Adams, 

Thompson's Island, Jan. Istj, 1825. 

5* Sir: I have the honour to transmit you comes of the state- 
' ments made to me, ^hich induced me to take the step I did, aS 
regards the Spanish authorities at Pozardo. 

I have the honour to be, your obedient servant, 

D. PORTEIt 
Hon* SxHU L. Southard. 

6* Com. Porter to the Secretary of tlie Navy, 30th Jan. r82Si. 
r. Do. to Do. l8t March. 

«. Do. ' to Do. 2d March. 

"WASHiNaxoN, March 8, 1825. 

9. Sib: The oflBcers named in the enclosed list, Will beueces- 
aary as wthesses, to eiiable me to repel, in a suitable mannet; 
the foul charg;c8 of Mr. Thomas Randall, and Mr, John Moiin^ 
tain, and the iiyurieus insinuations and assertions on the floor of 
Congress, against myself, and the officers under my commamt 

Understanding that vessels having some of theih on board Ve 
about sailing, Ibeg that they may^be detaine^^ provided it can 
be done without injui^ to the public service. ^ 

ihavc the foinor tob^, 

Your obedient servant, 
„ « ■ ^ D. PO»TER. 

jS^n. Samuel L. SoisTTRARD. r 

' " " ' ' ,-■ "' . ' ' ■' '-f^ 

10. Com. Portejp to the Secretary oC thfi N*yy, i6|h Marcli, 

11. The Secretary to commodore Porter, liSth MarclL 

12. Com. Porter to the Secretary, 13^ ApriL 
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15. The Secretary to commodore Porter, 20th ApriL 
Ca/14. Commodore Porter to the Secretary, 6th May. 

or the^e, as has i>een seen, several were published, in various 
modes, by official acts ; as printed amone^ congressional docu- 
ments ; or directly me)itioRed, or referred to, in them: and as 
cqmmunkated to the court of inquiry ; and either annexed to its 
record, or mentioned or referred to, in its proceedings, or in of* 
ficia! documents, annexed to such proceedings, 

VVhat are the various other occasion^^ on iiniich such obnoxious 
publica^tipns have been made (as charged in the second branch of 
this specification,) it is extremely difficult to conjecture : because 
the only other publication, falling within the designated perioil 
;0f time; is the National Intelligencer of Marh 30, iB&5i(b} 
which contains only the tiyo entire letters, 3 and 6, and dhort 
extracts from two others, IQiind 11, all published at full lengthf 
m the pamphlet* 

The only remaining publication of com. Porter, of which as jr evi« 
denc^ has been given in the coursf of the trial, is in the National 
Journal of June 16, 18i2a :(c) which cannot ^bepil*e8omed to have 
been intended as evidence, under this specification ; as it d^es not 
come within the limited period of time, between October 1, 1824 
and June 15, 1825. But what was or was not the actual in ten* 
tion of introducing it, is impossible to be inferred, with any. cer- 
tainty, from the course of this trial. Hie articles of ofllcial cor- 
respondence, contained in that paper^ are found, at full lengthy 
ante, p. 115— U6, Nos. 10, It, 12, 13 and 14. 

They are prefaced by the following address to the printer : 

^ M ERiDiAN Hill, June 15, 18^. 

Sir : tn consequence of an anonymous publication which ap- 
peared in your paper of the 14th, and dated tlie 13th, respecting- 
my pamphlet containif^ the proceediotgs in the FbxHrdo affair, 
&c^, I have to request you to publish the accompanying corres^ 
pondencel ' 

Very respectfully, 
' Your obedient servant, 

D. PORTEB. 
Mr. Peter Foroe. 



iEVIDEJ^CE at large, not being referable to amy of (he pro^j 
mulgatm^ charges or specificatione^2 

The history of the introduction of Mr. MonroeV deposition^ 
and of the progressive orders on the subject^ are founds ante/p. 

44-r. 48-9, ^50^ m; esf-ro. 

(a) AUthelettefscoimifisedin the fbreg^g Cst («zoei»t 4^ 5 and 9)nt 
ptmtedatfullleii|r^,jintcp.74-8. Wos. 1,2,^ and p- 109— IH Nob. 2, 3, 
4,5>asT,9, «idp.«9,No.l2,. . . ^ 

(*) Ante, p. 51. (c) Ant<i p. &. 
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From the tkne and mtnoer of iatroduci&i^ the appticaiion to 
tht coart* for the order to take the deposition. It. haaoeen infer- 
fed that the sole object was to authenticate a certain correspon- 
dence, which hadf just then* been the subject of some djiscussion.^ 
, Accordinfflj^ when it was perceived, from the interrogateriea filed 
hf the juoge advocate, that the prociecutioh was already in ppsses- 
tfon ct tiie correspondence; and« consequentlv, that Coro^ P* 
ivas dispensed from all delicacyAu regard to it, he came forward 
iUMl admitted its authenticity; still concluding ttiat it was the. 
num end, and only egerative inducement for resorting to Mr, 
Monroe's evidence : though it was perceived that the interroga- 
tones had been framed with amoreei^tensive range, and embrac- 
tA circumstances still more foreign ("as it was though tj to the sub- 
ject matter of anj charge or specification th^o pendiqgr than the 
C«irre8|^ndenc;e itself. The judge advocate, nev^rtheleeaj per- 
sisted in the execution of the order for the deposition ; (vnd re- 
quired croaa interrogatories to be filed without delay. The at- 
tempt tointroduce depositions to any fact, in a capfal, or, indeed, 
anjr. other case, before a naval court iriartial, was viewed with as- 
tonishment on the^part of the accused ; as. contrary to the clear- 
est and best established rqles^ of evidence in criminal trials, and 
to positive law: the irrelevant iind inadmissible nature of the 
ftcts apparently aimed at, independently of the irregular mode 
of proof resorted to, was thought to be no less evident and indis- 
putable. Accordingly, the cross interrogatories were pre&ced ' 
by a formal protest against the whole proc^ure, and a distinct re- 
servation of all exceptions to theevidence when it should be ofitfred . 
The deposition, when produced ("which was not till Thursday, July 
S8, being the 22d davof the trial, after all the evidence under the 
a^^eral chaises and specifications had been got through) was 
found to have taken a still more extensive range tban whath^d 
been indicated by the interrogatories : reviving topics o( discus^ 
aicmi^nd dissatisfaction that were thought to i^ve beeb long adT 
justed and forgotten : in short, it was considered as amo^untii^ to 
neiw and substantive accusations of officinl misconduct or impro- 
priety, more grave in their import, than most of the promulgated 
char^ whi^ were in a course of trial : anid incapable of bearr 
ing upon thpse charges, otherwise than by communicating infiam^ 
ed aggravations of them to minds susceptible of prc;jumce from 
^^jT^"^^*** i'npressiqns. The deposition, how<$ver, was produced 
and read by the judge advocate, without opposition, Com. P. hav- 
wg determined to waive ^il preliminary oWections to its Jptrft- 
m^iion^ for rea.sons alreiady stated. Ya/ 

M^gap)msto beprqpomaed to the Hon. James Jlionroe, in 
the case of Capt. David Porter, now in the course of trid be- 
fore, a Generai Court Martial, at the city of WashiMgUm, eni- 
ntbitedJ%ursdioyJuly^l,lB^. -- • ' 

:ff^eirog0ovy 1.' Are the accompanying, paber^. number^ 
<HCie and two, purporting to be from Capt. ITayld Porter to yw, 
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ofigioaMetterk received. by you frmn him, atid wheh were they 
respectively received? ' . . 

2. is the paper numbered 3 a copy of aletterwptten by you 
^o th^ said Qapt. David Porter, irT repl^ rtf his letter No. 1, and 
was tiie sanfe traflsjpitted to him? Have you any and what rea- 
sons for believing that the same was received by him? ' _^ " 

3. Has it been a usualor unusual thing fpr a Captain in ihe 
Navy t)f the' United States to solicit by .letter permission to pay 
his respects to you in person ? If the latter, are you airquainted 
with the. reasbns or causes which induced such application on the 
present' occasion P Be pleased to state such reasons fully and in 
detaU. .. .'. 

4. Is it true, as is stated ip your letter !No. 3, that the orders 
which were ^iven to Cajjt. Porter, relatmg^ to hh command in the 
West. Jpyies, and p^rticurarly the orders to Capt. Porter in Oc- 
tober last, to return to his station, and the order of December [ 
last, recalling hitn, were given at your ihstance and under your 
inspection, and have you any reasons for knowing nr believing 
that this fact was known to Capt. Portjsr ? - 

5. Have you ever seen any reason to believe or 
that the Secretary of the Navy, in his official c< 
with Capt. Porter, indicated anv hostility to Capt. ] 
influenced by any feeling of unkind hess? State pai 
facts and circu mstances, within y dur knowledge, as 
to illustrate this question.* 

RICHARD S. COXE, Judge Mvocaie. 

Correspondence rpf erred to in the foregoivg interrogatories. 
' , March 10, 1825- ' 

Commodore Porter presents his respects to Mr. Mbnrde, and 
jwks(if ai^eeublej when he may have the honor of paying his res^ 
pects to hiin.. This request Would have been made at an earlier 
period^ but for the recent changes in the government, which have 
no doubt full/oc<Jupi6d the Executive, and but for the Jiope enter- 
tained by Cap^n Parter, that ere this he^ wauld have been af- 
fttrded t^ opportunity of explaining his conduct, und be^enabled 
to present himself to Mr. Monroe? free from censure. The de- 
sire of paying his respects to, abd taking his leave of, his late Chief 
Magistrate, and as he has had reason to believe friend, has over- 
come all other considerations. 



- Washin6tok, .Warc^ 12, 1^5* 

St«: I received your note of the 10th in the spirit in which if 
was vt^rittep, that of kind feelings for one, under whom you have 
actedfor the last eight years, and wbo has now retired to private ' 
life. ... . , '. 
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I should most willingly meet you, and receite tiie explaMtkm 
which ycm are dispesod to give, but for reasons which j itffl 
frankly commiyiicate to you. 

All the orders whidi were given you. relative to your coRHoaiid 
in the West Indies* were given by the Secretary of the Ni^vy, at 
my instance, and under my inspection. They were dictated hy 
a sense of duty to my country, and with no unkind feelings td- 
wardsyou. Your letter of the 26th ofOctober 1824, to nte, from 
New Castle, was received shortly after its date, and to which I 
deemed it improper to give any reply. 

It has become the duty of my successor to examine and decide 
on that important subject, in all its parts, in the manner which 
shall appear to him most proper. 

in this stage, although retired to private life* I do pot think that 
1 ought to interfere, or to receive any explanations, rejative to 
transactions in which our country is interested, over which another 
has control, and in which I have no concern. 

Holding in high estimation your gallantry and patriotism, I beg 
you to be assured of my good wishes for your welfare, antd that 
of your family. 

VVith great respect, I am your very obedient servant, 

JAMES MONROE; 

Com» D« PoRTEA. 



Meridian Hili^, March t3| 1825. 

Respected Sir: I have received your highly esteemed letter 
of this date, and feel much gratified at the friendly sentiments 
and assurances \t expresses. I can only beg to assure you, that 
you. will carry with you in your retirement the t>est wishes of a 
grateful and affectionate heart. 

I regret to observe that you are under wrong impressions as to 
the object of my note. Nothing wad further frotn my wi^h orijD* 
t^ntions, than to make any explanations, or touch on any aufa|eet 
of an ui;rpleasant nature to you. I should have made the requesi 
to see you at an earlier period, but for the most scrupulous deli- 
caoy,. not wishing it for an instant to be believed by any ^i^, i^al 
I sought protection, or to give the slightest cause wt such belief* 

I feel confident of the correctness of ray conduct, and lam sa^ 
tisfied that the government will approve it, when i shall hav^.ati 
opportunity of explaining it. My visit was intended as one af 
pure personal respect, and unconnected with any considerations 
of a selfish nature, only so far as my feelings were concerned; I 
was not certain whether it would be acceptable, and desiroua of 
guarilr^g ^against ar>y thing disagreeidile to you, I thought it ad- 
visable to address you a note. 

The circumstancea which caused me to address you froni Neir 
Castle, 1 regiH3t most sincerely, and I do assure you, it wout^^vt 
nie more pleasure to learn that I was in error, than to believe tbkt 
my impressions, at the time of writing, were correct ; the aerioua 
cliarge, at the time, brpught against me, and theconsequencet* I 
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did not think I Jn^rited; the very circuthstftiieeof claiminffiH'o^ 
tectlon from you, was df itself ah evidence' that I ilid not think 
yoa were actuated by any onfriendly feelings towards me, but I 
fiid think you Were under wrong impressions, which caui^ me 
to jenctose you the copy of a letter which i wis charged with ne- 
glecting to write. V 

I ho^/ at some future period, I shall have an op[>ortumty to 
assure you of the high respect and consideration with which I 
have ever held your exalteci character and virtues. 

p. PORTER. 
Hon. James MoHRoc. • 



Navy Depaktment, Ocfoi^ 21, 1824. 

jSiR : T^ur letter dated the 19th instant has created sut^prise« 
Looking to the good of the service, ev^ry attention has been 
shewn to you which your station requirecf, and which could be 
dictatedby a just estimation of your public service. 

The cbmn^and which was given to you, at your earnest request, 
on the Ist of February, 1823, was a highly important one, and 
your conduct in diischarge of its duties, satisfactory to. tlie Pre- 
sident. The interval since you left that station, has been in- 
teresting, and it is understood that piracy has revived and is mak- 
ing extensive ravages in our commerce. 

Communications have been made to you, to apprise you fully 
irf this fact.— The presence there of an officer is of course ne? 
eessary. The size of the vessel in which he sails is matter of 
' smaUihbmeht, and must depend upon drcumstances. You are 
ftware of the intention to Send the Constellation to that station 
M soon as she can conveniently be prepared. 

Ytour return to this place without per^nissibn, or apprising the 
di^partm^nt or a necessity for it, \yas unexpected. But no com- 
l^aint had heretofore been made of your remaining here, because 
U was believed that your bealtli was not perfec^y good,: and your 
ihoulder lame and painful. " . 

But this obstacle has been removed, and had you earlier ap- 
prised the department that yon considered this place within th^ 
limits of your station, that the command had cea9e(l to be plea- 
sant to you, and that you were apprehensive of the climate, you 
would have bisen relieved, and a succe8S<)r appointed* But hav- 
ing failed to give this information, aiid the presence of a com-- 
mander on the station being nvw indispensable, you wiir proceed 
to it. 

When it is convenient to the department, your wish to be re- 
lieved shall bo gratified. Upon a re-perusal of your orders, j^u 
will find that no intiination is given, that Thompson's Island 
alone, is to be ooa^dered as the station, and that ydu are to 
remain stationarv there,— nor that you are to lead in person evfery 
expedition fitted out from it 

1 purposely abstain ffom comment upon certain matters ia 
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year letter,— JOB will hereafter hear from tGe department oH tbe 
fuL^ect. 

1 am, very respectfully, ^Lc 
;. SAM'L L. bOUTHARp. 

^ QoiD, David Portbr, Com. U.8.' - - ' 

f Mival Fortes, West-Indies, Sfc. Present. 

' i [^The last letter referred to in the foregoing inferrogatortes, is 

Z the letter of recal, December 27, 1824^ from the Secretary of^the 

'^ .Yavy to commodore Porter, and already given, ante, |i. 78, JVV« 3J 

[Protest originally annexed to the following interrogatories mi 
the part of com. Porter to Mtt Monroe; and delivered in with 
the same^ on Friday, July 22, 1 825.3 

Captain Porter having examined the proposed interrogalpries, 
to Mr, Monroe, on the part of the judge advocate, rs, alter oia- 
tore reflectiiNi, and with the best aid of legal advice, in bis pow- 
er to obtain, utterly at a loss to cimeeive, by what authority 4ie pro- 
posed commission to examine Mr. Monroe, in the manner pro- 
posed, has been claimed by the judge advocate ; or how anj evi- 
dence, to be taken under it, can be admitted, in ttie place of 4he 
testimony of the witness, in person, before the court: or what 
legitimate relation or bearing tlie evidence, which the said tn^er* 
rogatories import an intention to produce, can have to any mat- 
ter involved in the present trial. Having repeatedly called li^on 
the judge advocate for sodje precise specification of the circum- 
stanfces wherein the supposed guilt implied by the accusation, - 
under the head of the 2d charge, consists; and of the jg-is^ ,or 

. point of the accusation to which the proposed evidence applies, — 
he ft)rbe,ars any further attempt to penetrate the mysterrous and 
studied silence, by which. all reasonably information on thes^ 

' poirits is concealed. He, therefore^ simply proposes the follow- 
ing interrogatories, on his part ; being all that, under present W^ 
cumstances, he can conjectui^e to be, at all, pertinent to anyjfi^ 
of whjch the judge advocate's interrogatories indicate ^ intend 
tion to make fnqtiiry and prorf. But lie does so under a sorlemh 
protest against the legality, the justice and the fairness, upon 
any principle of law, equity or candor, of the whole proc^fediiig: 
aVid distinctly reserving to 1>ini^e If, when the execution of this 
pretended commission fJiall be produced, every proper except ioi| 
to the regularity or competency of such commisAioft, and of tlie 
execution of the same: and to the pertinency and admissibility 
of anjr evidence to be oflfered undeh it: if to hi«r, it JM>all seetn 
necessary or proper to interpose sucb exception. '- ' - * ' 
July 2^,M'25.\ /. ... , . ;- .: 

[Ini^ehrogatohies to Mr, J^onrot^ on the pnrt of Cow^modore 
Por^eis; delivered. undftrMie forgoing pndestf P'ridinj, J^ 

,22, 1825.] , / • • .- - ^' , . ^ 

1. Please to say whether, in the latter part of June, or the be- 
ginning of July, ia24, (or abo^t t\ki tittie,) Wa Sent a tjneasi^ 
. by commodore Chauncey to me, to say that I must not vidlt.yoa 
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HDtil aher I had seen the Secretary of the Navy, then abaenf^ nor 
until you had received some explanation asto the cause of mjre- 
from the West-Indies ? 

2. WeroNTou not induced so to interdict personal communica- 
tiim with me, in consequence of having received the impression 
that I had left the West-India station v^ithout having s^pprised 
the Navj Department of there being a necessity for it? 

3. Was the letter fr6m the Secretary of the Navy tome» of 
October £1, 1824, (a certified copy whereof is annexedi^ contain* 
ing a peremptory order for me to proceed to the West-Indies« 
in the John Adams, contrary to my express and known wish and 
entreaty, atid explaining the reasons for giving such order, writ* 
ten or dietated by yourself, in form or substance ? If not, was 
it shown to you, and by whom, before it was despatched to me? 
Please state, particularly, by whom the original drau^t of ^is 
letter was prepared. 

4. Was not the impression you had received of my having de- 
parted from the strict line of my duty, in quitting the West- 
India station, the operative inducement, or did it weigh any thing 
with you in either writing, or causing to be written, or sanction- 
ing after being written, such peremptory order to go out in the 
John Adams, instead of waiting a lew weeks for the Cons^ella- 
tion« as I had requested ? 

5. Was it not represented to jou, and have you not expressed 
yourself as having received the impre8sion» that I had only vent- 
ed, upon the authorities and people of Foxardo, my own angry 
feeliQgs and personal pique, at having been ordered out in the 
JohKi Adams in the manner I was, or something to that effect; 
or was any such imputation addressed by any body to you, or 
uttered in your presence, and by whom ? 

6. In consequence of the interdict to my personal intercourse 
with you, as above suggested in my first interrogatory, did I not 
forbear to call on you, even on the 4th of July, and continually, 
titi afterwards repeatedly invited to do so by special messages 
from you ? . . *. i 

T. When, and where, and upon whose application, did you com- 
municate and deliver to the Secretary of the Navy, the said let-, 
tersof the 10th and 12th March last, annexed to the judge ad- 
vocate's interrogatories ? If they were so delivered on a written 
application, please annex it to your answers; if upon a per^nal 
one» please say from whom, and when, and where. _^ 

8. Was that correspondence so communicated with an inten- 
tion that it should be deposited among the archives of the Navy 
Department, and when was it so deposited ? r *u 

9. Do you know, nt the time I wrote you the said letter of the 
^6th October, 1824, mentioned in yours of the 12th March last, 
1 had been made acquainted with the fact of your having either 
orieinally draughted, or dictated, or directly approved, the saia 
letter from the Secretary of the Navy of the ^Ist of the same 
tnonth ? 

21 ^ 



Digitized by VjOOQIC 



162 ' . 

ANSWERS •/Jambs Monroe to the interrogttorics pro- 
pounded to him, m tfcre case of commodore Porter, in the trial 
BOW depending before a general court-raartia!, at the city of 
Washington. 

ITrodaeed and read, Thursday^ July 28, 1,825.] 

lit To the first interrogatory, on the part of the United 
States, I answer, that the letter or paper numbered one, is, ac- 
cording to my recollection, a correct copy of a letter^ frOm com- 
modore Porter to me. I return the paper, with a note to this 
effect on it. 

The letter numbered 2, is an ori^nal letter from commodore 
Porter to me. They were both received about the time of their 
respective dates. . 

2d. Answer to the second. The paper numbered three, is K 
copy of my letter to him^ of the 12th ol March last, and> as I 
believe, a correct one. 

dd. Answer to the 3d. It wa9 not usual for a captain, or any 
officer in the navy or army, to solicit an interview with me by- 
letter. They always called, whe^ they had business; and gene- 
rally on their arrival in town or departure from it; and I always 
received them without form, when I happened to be free from 
other engagements. 

The interview/in the instance stated, was asked, as I presume, 
. IB consequence of my having recalled him from the command in 
the West-Indies, on account of the attack made by him on Fox- 
ardo, in the island of Porto Rico. That recal implied a doubt of 
the propriety of his conduct in makin| the attack, which had ne« 
▼cr been removed by any intimation from me, either by inviting 
him to see me, or otherwise. His return, occurring so short a time 
before I left office, I deemed it improper to take any step in re- 
gard to the attack, while I remained in office. I thought it more 
just and candid towards commodore Porter, to leave the affajr to 
be acted on by my successor, especially as the measure,Mh c«n- 
nectioii with others relating to him, mig^t be thought to involve, 
in some degree, the propriety of my own conducts 

4th. Answer to the 4th. The orders relating to the command 
of commodore Porter in the West^Indies, from the commence- 
ment to its terrouiation, including, of course, that of October 
last, directing him to return to his station, and that of Decemberi 
recalling him from it, were given at my instance, and under my 
imn^ediate inspection. The command was deemed a very im- 
portant one, requiring great discretion in its execution. The ob- 
ject was the suppression of piracy ; but in stationing a naval 
force there, I knew that it would attract the attention, not of 
Spain alone, on whom it more immediately bore, bat of the new 
govemiitents, our neighbours to the south, and, in certain respects, 
of several of the powers of Europe, who were neutral in the con- 
test between the belligerentiparties. The question, whether free 
-ships should make free goods, the extent of contraband of war, 
the transportation of specie, imd other questions of the kind^ ne- 
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cessariij ticcurred, when that force was detached to that Btation^ 
for the special object designated. They had been frequently QQ* 
der the consideration of the administration before, aUd wer^ 
brought more pointedly before it on that occamn- My impres- 
sion 18, for i have not a copy of the instructions then given, that 
they were drawn with great care, and dictated by a desire rather 
toerr, if error should be committed, on the side of moderation^ 
than to risk a variance with any of the parties concerned. The^^ 
questions were to be settled by treaties, and especially with the 
new governments, and which required time. My intention wai^ 
that the commander of the sqtiadron, and all acting under himf 
should tal[e nothing on themselves, but confine themselves to th» 
duty specially .enjoined on them, and obey strictly their orders* 

When informed, ia June kst, that commodore Porter had left 
his station, and returned to the United States,, I asked the Secre* 
tary vf the Navy, by wliat authority he had done it? Had teave 
been given him? The reply was, none had been; I thenasked^ 
did his original instructions authorize him to come home, when 
he thought fit ? I do not recollect the precise answer, or that any 
Such was given to me, but my impression was, that (hey did not. 
The Secretary had made arrangements for his departure from 
town, on a visit to his family, and I saw no reason why he should 
delay it, on account of the arrival of commodore Porter. No- 
thing material, more, that I recollect, passed between us. I did 
not see him again before his departure. I reflected much on the 
subject, and decided, on the next morning, the course which I 
should pursue, in regard to c-ommodore Porter. I arose early, 
and sent for commodore Rodgers, and was informed that he had 
gone to Norfolk. I then sent for commodore Chauncey, and after 
expressing my deep regret that commodore Porter should have 
left his station without leave, which was the onl^ question I made 
in tlie case, I told him that the subject merited in(?uiry, and that, 
as the Secretary had left' town, I could not see him till the Secre^ 
tary returned, nor until I should, on further, and more mature 
ciinsideration, decide what course should be taken in the cage. 
I requested him to see commodore Porter witiiout del^y, and tQ 
prevent his calling on me in the interim ; but to do 
delicate manner that he could : for, having high i 
services and merit, and a personal regard for him, I 
no step which should wound his feeHn^s, which I 
compelled to do, from a high sense of duty to my c( 
earnest desire to support the credit of the navy, 
between commodore Chauncey and commodore Port 
whereby an interview betw^^n commodore Porter and me was 
prevented^ 

In conversations with Com. Rod sers, after his return, and with 
Coin. Chauncey, who made friendly explanations, in regard to 
Com. Porter's conduct and views, and m consideration, alsOj of 
his having been wounded in the late war, and an intimation that 
be then suffered from the wound> I thought myself justifiable* 
especially as I had given a decisive proof of the sentiment which 
I entertained of his r^etum from his station without leave, to pass 
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the tfiair over witiiout furtht r notice^ and of which I requested 
ikem to inform him. He accordingly called, afterwards, and wa» 
received with kindness. My desire was, that he should return 
toon to his commattd, but I do not recollect that any thing was 
said to that effect by me. I presumed that what had already 
passed* would be a sufficient proof of that desire. His remaining, 
nowever^so long in the country, gave me concern, especially at 
we were repeatedly advised that piracv had revived, and was do- 
ing much injury 1^ our commerce. I, however, delayed notimlig 
it for some 6me, under feelings of the kind stated ; and in expec- 
tation, also, which I continually indulged, that he wouild soon de- 
part. I at length requested the Secretary to instruct him to re- 
sume his station without delay, and to do it in the John Adams, 
which the Secretary did. To this, I recollect that the Commo- 
dore gave a reply, which was deemed highly objectionable ; and 
respecting which I had mat doubt, as to the part, regarding the 
office I then held, which! ought to take. On great consideration, 
however, I decided to order him immediate^ to his post; with 
intention that, being there, and in rule; to decide afterwards, 
what itivould be proper to do in the affair. In taking this course, 
I yielded to feelings that were favorable to him ; and in the hope 
that his conduct, at hb station, and towards the government, 
would be such, as to permit the whole affiiir to be adjusted ; or 
rather to be passed over, without injury to the service. 

According to my recollection^ I drew a sketch of the order in 
question ; or so much of it as to give a distinct idea of what I in- 
tended ; and certain I am, that I saw the letter, that of the 21 st 
of October last, before it was sent 

The decision was soon taken after the affiiir ^ef Foxardo, to re- 
cal Com. Porter, that, being present, he might explain the cir- 
cumstances^ and reason of his conduct. I saw the order and ap- 
proved it. I do not know that Com. Porter was acquainted with 
the fact, further, than inspeaki^ of the subject to friends after- 
wards, J frequently mentioned it ; and that 1 intended to include 
that with the other orders, and particularly the order of October 
preceding, in the tetter which I wrote to him, after I retired from 
office, in reply to his already noticed. 

5. I never saw any proof of unkind feelings in the Secretary 
of the Navy, towards Commodore Porter; nor have i any rea- 
son to believe, that he ever apted under the influence of such^ I 
saw, on the contrary, proof oC a different diapositioo, in more in- 
ataaces than ohe. Having, froin the considerations above stated, ' 
been very attentive to the conduct of this squadron^ from the be- 
rinniqg; ^Ud, indeed, to the others, in other seas, and prescribed 
the^MMUces to be taken, and orders to be given, after due con- 
sideration, and consultation with those on whom I had a-right to 
call, I waa anxious that my own responsibility, in iU full extent, 
should be known, in every instance, and especially to those con* 
^ earned, before I Jeft office, and it was on that principle that I ex- 
pressed myself so fully to that effect, in my letter to Com. Porter 
in March last. It was on that principle that I deemed it proper 
to deposit in the department, before 1 left town, the evidence of 
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tfiat (Borreapondence, consisting^ according to mjr recollection^ of 
liis letter to me, and a copj of my repl^. 

1. T-o the first interrogatory proposed on the part ot Commo- 
dore Porter, I answer, that I did anthorize Com. Ciiauncej to see 
him, and to prevent his calling on me, at the time stated, and for 
the reasons that are particularly and fully explained, in' my an- 
swer to the 4th interrogatory on the part of the United States. 

2. I took the step for the reasons stated in reply to the 4th iu- 
tcrrogatpry above referred to. 

^ S. To this interrogatory, an answer has, aUo, been already 

tiven, in reply to the 4th interrogatory on the part of the United 
itates. 

4. To this interro|;atorT, an answer has likewise been given, in 
reply to the 4th, re^rredi to above. I have thought it better to 
give a full and connected explanation of the measures taken in 
the instances in question, and of the conisiderations on which I 
acted, in reply to one interrogatory, which embraced several, than 
in detail, in reply to each. 

5.. When the account of the attack en Foxi 
much remark was made on it, and with other 
suggested. , I am inclined to think, that I mad 
that case, to some friends of Com. Porter, am 
dential wa^ than otherwise, though certainly u 
to that effect. I probably mentioned it to o 
spirit, and particularly to the members of the 
to some of them. The answers already given 
rogatories, and particularly to the 4th on the 
States, and the documents referred to in then 
cause, to which such an idea is to be attributed 
was merely incidental and casual. I do not i 

any letter sugi^esting that idea, nor do I believe , ^ . 

it IS possible that i might« 

6. To this interrogatory an answer has already been given. 

7. To this, also^ an answer hasbc^n ^iven 

8. The correspondence was deposited in tli 
as a document relating to my public condui 
interesting to others as well as to the publii 
public purposes» should such present themse 
thereof proper and necessary. I readily adi 
did not ask the interview for any purpose o* 
in his reply to my letter, but still I thought il 
the part I had acted in that affair, and with 
as well as to others, to decline the intervi( 
the part I bad acted in the concerns in que 

the evidence thereof for the purpose state , , 

while I was at Washington. 

9. I had never seen Com. Porter after the date of his letter to 
me of October 26th : nor made to him any communication by let- 
ter, and, therefore, do not know that he was apprised of the par- 
ticular interest which I had taken, and of the part 1 had acted in 
regard to the letter from the Secretary of the Navy to htm of Oc- 
tober last, referred to in this interrogatory. The subject being 
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delicate and inieresttiig, i& manj views, I never spoke of it but ia 
a c;uarded manner, unless to friends, and among them, some i^booi 
I knew to be his friends also, and with a view to prod ace a good 
effect in relation to the interests and parties above referred to. 

JAMES MONROE. 

ViRGINU., LOVDOUN CoUKTY, 8ct> . 

This day, James Monroe personally appeared before me, John 
Bay I J, a ma^strate of the said county, and made oath that the 
facts stated m his several answers contained in this sheet marked 
(5,) and two other sheets, one of which is marked (I,) and the 
other (2,) are true, to the best of his knowledge and belief. 

Given under my hand and seal the 25th day of July, in the year 
1825. 

J. BAYLY^ [sEAL.][ 

This deposition was understood to imply charges or reflections 
npon commodore Portei^'s past conduct, to the following effect : 

1. That he had left his station in ^e West-Indies, in June,' 
1824, without authority. 

2. That he had not apprised the Secretary of the Navy of the 
necessity for so doing. 

3. That after being apprised of ^e disapprobation with which 
his return has been viewed by the government, and of the ne- 
cessity for his nresence in the West-Indies, he had, nevertheless, 
remained, to the apparent neglect of his duty, till compelled to 
return by a peremptory order m October, 1824. 

4. That his request to be permitted to remain, a short time 
Iooger,'in order to have a ship of a larger class, fttted out for the 
service, was unreasonable. 

To justify himself on these points, he produced a^ass of do- 
cuments; undertaking to prove thereby the following facts : 

1. That the question whether ♦* his original instructions au- 
thorized hiin to come home when he thought fit," as propounded 
by the President, according to Mr. Monroe's deposition, ought 
to have been answered in the affirmative. 

2. That, acting upon that understanding of his instructions, 
he had, the year preceding, returned home, when least expected 
by the government ; and had been received, without the slightest 
intimation of disapprobation : but, on the contrary, with distin- 
guished mark^ of approbatioti : and so, that his return, the year 
following, under the like circumstances, was justified by prece- 
dent SLiid acquiescence. 

3. That he had taken every necessary and proper precaution 
to apprise the Navy Department of his intention to return, in the 
summer of the year 1 824, and of the necessity for it. 

4.^That after hfe had explained the authority an^ the reasons 
forhis return, in the summer of 1824, he had every reason to 
cwiclnde that it was ap{^roved, and the government entirely sat- 
isned. 

5. That during his whole Stay here from June to October, iie 
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received naintiiiiatt^n> that the soTerntneDt desired his return 
to the West-Indies, or that the public service required it. 

6. But, on the contrary^ he had eyery reason to conclude, that his 
stay w^s not only approved, but necessary ; and that the prepa- 
rations for his departure were not completed :, and also that pira- 
ey had been so far repressed as, at that time, only to require 
watching wfth a few small vessels, and to dispense with his pre- 
sence for the time. 

r. That the propriety and necessity for a ship of war, of a 
large class, on the station, had been repeatedly acknowledged, 
ana repeatedly promised, for nearly a year before he received 
his orders to resume his station in October, 1824. 

The mass of documents producdd to these several positrons 
were of the following effect : 

1. As to the general and express authority to return, when 
sickness or other causes made it necessary. 

l^t. The last clause of the general letter of instructions, of 
February 1, J823, from Secretary Thompson : ante, p. T6i re- 
commending the utmost watchfulness, to guard, in every possible 
way^ against the unheal thiness of the climate, &c. 

2d. Letter from Secretary Thompson to com. Porter, August 
19, 1823. 

•• In the last paragraph of your letter dated the 1st instant, 
transmitted by the United States' schooner Ferret, you men- 
tioned, that circumstances will, towards the fall, render your re- 
turn to the United States, for a short period, necessary ; you 
will please to avail yourself of the time most suitable for this 
purpose, and return to the United States, in the manner most 
convenient to yourself, and least pre-judicial to the interests of 
the service.*' 

3d. Extract Do. from Secretary Southard, Sept. 30, 1824. 
*• The schooner Shark, having on board commodore kod^rs, 
and several surgebns, will leave New-York about the 1st of Oc- 
tober, and reach Thompson's Island as soon as practicable. The 
tincertainty and anxiety which prevail as to jour own health, 
and the health of the squadron, and a desire to furnish the best 
assistance, and procure information, which may be a safe guide 
on all future occasions, are the inducements to this measure. 

The orders of commodore Rodgers will be communicated to 
you on his arrival ; and you will render all the aid, v^ich your 
health will permit, in accomplishing the object of his visit. It is 
intended that you shall remain m command of the station, or re- 
turn home as your health may require, and your inclination 
prompt. Commodore Rodgers wiir return immediately after 
he shall have accomplished the object of his visit." 

2. As to the authority implied (roin precedent and acquiescence, 
eitemplified by the approbation with which his return, under si- 
milar circumstances, though entirely unexpected^ it October, 
1823, had be^ received. 

1st. The last mentioned letter, showing t^iat commodore Rod- 
gers had be^n despatched, the last of September, or beginning of 
October, with the expectation of finding comm<)dore Porter at 
his ^tion in the West-Indies. 
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2d. Com. Portcr'8 official report (dated Washington, Oct, £7, 
1823) of his arrival from the West Indies, ^nil the causes &c. 

(EXIHACT.) 

•• Sir : I have the honor to report to you my arrival here, id the 
U. S. galliot the Sea Gull, frum Thompson's Island, in forty- 
three days; and from which place I was driven with the squadron, 
by a pestilence which made its appearance th^re, carrying off, in 
a short time, for the want of the necessary medical aid on the 
station, a ^reat number of valuable officers and men* This cir- 
cumstance induced me to order the large y.essels to Hampton 
Roads, there to remain for a 3l)ort time, where medical assistance, 
if required by them on their arrival, coul*! be obtained. But I am., 
happy to intorm you that, witl) the exception of so'hie intermit- 
tents, contracted since their arrival, they are perfectly healthy, 
as all the small Tessels wera^which were left on the station." 

3d* Answer of Com. Chauucey, acting for the Secretary of 
the Navy, in his absence. 

Navy Department, 28^/* October, 1823^ 

Sm: Your letter of the 27th inst. has been received* On 
your recovery from a dangerous illness, produced by great expo- 
sure and mu^h suffering, you will be pleased. Sir, to accept m/ 
sincere congratulations. 

In conducting the movements of the sauadron entrusted to 
your charge, you have displayed that intelligence, promptitude, 
and vigor, which effectually arresting the depredations of the 
freebooters, have afforded security to our trade, and juatiy entitle 
you to the unqualified approbation of this Department, and to 
the thanks of your country. 

The conduct of the officers and men under your eomrnand, has 
been such as might have been expected, from the example of th«ir 
chief: and you will be pleased. Sir, to assure them of the consid- 
cr^^tion in which their services are held, and the high sense enter* 
tained of their devotion to a most arduous and dangerous service. 

The want of medical aid, of which you so justly complain^ 
will claim the early and special attention of this Department; 

If|the state of your health will permit, you will take \opon 
yourself the general superintending direction of the equipment 
of the vessels of your squadron, now at this yard and at Norfolk* 
Let their commanders report to you their wants, that you may 
make them known to the Board of Navy Commissioners, who 
will cause every requisite supply to be furnished. 
I am, veryi-espectfully, 

Sir, your most obedient servant^, 
I. CHAUNCEY, 
For the Secretary of the JVbvy. 

David Porter, Esq. 

Commanding a Squadron in th^ ff^est Indies 
and Gulf of Mexico, 
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EXTRACT. 

*< Captain David Porter wal appointed to the command of the 
squadron, and sailed from. Noriolk about the 10th of Pebruarjr 
last. His station "was at Thompson's Island, from which he dei^ 
patched his vessels/in such way as he judged best suited to at* 
tain his objects. The annexed extracts from his Utters and re* 
ports exhibit the results. 

"The size of most of the vessels, the nature of the do tied, 
and the exposure of the officers and men, called for a display of 
|)erseverance and fortitude seldom required of those engaged in 
our servifce— but the call was welt answered.- Every thing was 
accomplished, which was anticipated from the expedition. Pira* 
cy as a system, has been reprmed, in the neighborhood of the Is- 
land of Cuba, and noiv requires only to be watched, by a proper 
force, to be prevented from afflicting commerce, any further in 
that quarter. The public authorities of the Island of Cuba man- 
ifested a friendly disposition towards the squadron, and render* 
ed much assistance in the pursuit of its objects." 

" The squadron was healthy and prosperous, until about the 
middle of August, when a malignant fever broke out at the sta- 
tion, and destroyed ipatiy valuable lives, llie first reports of 
this calamity were brought to the Department on the 17th Sep- 
tember. At the time they left the island, Capt. Porter and most 
of the medical officers were sick, and there was great cause to 
fear that the squadron would be deprived of its commanding of- 
ficer, and of the medical assistance necessary to its safety. 
Under these circumstances it was considered expedient to send 
to the station an officer of rank and experience, with a sufficient 
number of surgeons, to furnish, in an v event, the aid necessary 
for the safety and proper conduct of the squadron, with power to 
remove it, should that be found necessary. Capt. Rod^rs cheer- 
fully consented to encounter the hs^rd and responsibility atten* 
danton such an expedition. He sailed from New York as soon 
as a vessel coulfl be prepared for the purpose ; but, before his ar- 
rival, Capt. Porter had become convalescent, and, with the greater 
part of the squadron, had returned to the United States. The 
reports of these officers will fully explain their views of th^ 
causes of the disease, and the means by which a recurrence of it 
may be prevented.?' 

dth. Th^ President's message to Congress, Dec. ^ 19^* 

(EXTRACT.) 
••In the West Indies and the Gulf of 'Mexico, our. naval force 
has been augmented, by the addition of several small vessels, pro- 
vided for by the <* act authorizing an additional naval force for 
the suppression of piracy," passed by Congress at their last ses- 
aion. That armament has Deen eminently successful in the ac- 
complishment of its object The piracies by which our commerce 
in the neighborhood of the island of Cuba had been afflicted, 
have been repressed, and the confidence of our ineroh»(itS| in a 
great measure^ restored. 
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*' Ifi Uie month of August, a yery malignant fever made its ap- 
iHearaace at Thompson'a Island, which threatened thfe destruc- 
tion of o«r station there. Many perished, and the commanding 

.officer firas, severely attacked. , Uncertain as to his fate, atid 
knowiiig that most of the medical officers had been rendered in- 
capable of discharging: their duties, it was thought expedient to 

.s^Qdtothat post an officer of rank and experience, with several 
skilful siir^ons, to ascertain the origin of the fever, and the pro- 
babilit^.of its recurrence there in future seasons ; to furnish eve- 
ry assistance to tho^e who were suflfering, and, if practicable, to 
avoid the necessity of abandoning so important a station. Com- 

.modore Rodgers, with a promptitude which did him honor, cheer- 
fully accepted that trust, and nas discharged it in the, manner an- 
ticipated from his skill and patriotism. Before his arrival, Com. 
Porter, with the greater part of the squadron, had removed from 
the Island, and returned to tlie United States, in consequence of 

. the prevailing sickness* Much uiseful information has however 

. been obtained, as to the state ot the Island, and great relief af- 
forded to those whp had been necessarily left there." 

5. As to the notice given by Com. P. to the Navy Department, 
of his intention to return, in the summer of 1824; and the rea- 
sons for the same. 

To the Bon, the Secretary of the J^avij. 

Sea GulLi Matanxas^ May QSth, 1824. 

Sir: I regret to be under the necessity of informing; you that 
the fever has made its appearance on the island, and that the in- 
ability of the acting surgeon's mate in charge of the medical de- 
partment there, to attend to his duty from sickness, renders his 
return to the north necessary. I have sent another to take his 
place. But this leaves us deplorably off for medical men. 

I purpose removing the principal jiart of the forces to the north 
about the middle of nextinonth,as the only means of guarding 
against the consequences of a deficiency of surgeons. 

I have the honor, &c. 

D. PORTER. 

This letter was despatched by Lietit. Legare, in the Wild 
Cat, from Matanzas, on the 29th May: Com. P. sailed from the 
same place, on his return to the U. States, on the 15th June : both 
yoyagcswere prosecuted without interruption : and yet Com. P. 
in the Sea feud passed the Wild Cat in the river, and arrived at 
Washington some hours before her: so that the Secretary of the 
Navy did not receive the letter of the 28th May, till the 24th 
June, after the arrival of Com. P. had been announced : upon 
hearing of which he expressed surprise; as a thing unexpected 
by him. 

fCommodore Porter^s official report of his arrival, &c.] 

Washington, JTune 25, 1824. 
Si R :^ I have the honor to inform you that I arrived hera yes* 
tcrday m the Sea-Gull, from the coast of Cuba; in nine days, an'tf 
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shall be prepared to return to the Wesi 
!ieason will render it safe to do so ; and i 
a respite from th^ effects of a tropical cl 
^rmer communications have apprised yo 
moving jnost of the vessels under my 
during the sickly season. Orders have t 
siubj|ect» and every arrangement made to 
to our commerce, as the force remainin 
mit of. I had purposed sailing from Nc 
my Way out, as heretofore^ the windward 
get^a sufficient force together ; and leai 
m the neighbourhood of St. Thomas, f( 
commerce there, where it was asked for, 
I last visited that place. 

The John Adams, it is probable, will require heaving out on her 
return, which will be in a week or two; which will leave me with 
only one sloop of war. 

As the health of captaih Wilkinson required his return, I have 
left lieutenant Oellers in command at Thompson's Island; with 
full instructions as to the duties to be performed there, and I have 
left all necessary orders^ also for the commanders of such ves- 
sels as may arrive during my absence. 

The island promises to be healthy this 
about sixty officers and men there, but I a 
only a surgeon's mate to leave to attend tli 
season. IhaVe, during this season, great 
fort and condition of the island, and then 
puin;nauce to remaining there, which former] 
officers and men. I shall proceed to New 
to hasten the despatch of the stores for the 
which are now preparing there, and which are much required. 
If there are any instructions from the department affecting my 
various duties, I shall be happy to be furnished with them a^ 
early as possible, 

I have the honor to be. 

Very respectfully. 

Your obedient servant, 
(Signed; D. PORTER. 

Hon. Secretary of the JVary. 

4. 5. 6. That Com. P. had ever^ reason to conclude and im- 
plicitly believe ("after the explanations required of hi nil had been 
communicated to the President, and after the 
en him, in consequence^ that the govjerumeni 
tied with his return, and his continuance, for 
States: That he was, during the whole time, 
officers under his command in the W* Indies 
from them, and communicating to the Departi 
of their operations in the W. Indies, &c. anc 
repairs and other preparations, in different p( 
place the squadron in an efficient state for ac 
superintending or directing these preparatio 
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reports relative to everj departmeat of duty t|)pertai&ing to fii$ 
commaBd ; receiving, from the Department, official orders and in- 
structions, to be executed bv means of intermediate orders from 
him to his officers m the W. Indies^ &c. and, in other respects, 
unremittinglv and laboriously employed in the active duties of 
his command ; except when prevented by ill health, and absent at 
the sprii^: That as late as the 11th Sept. ^the date of one of 
the letters found in the following series^ the preparations, for 
sending out his squadron to the W. Indies, were not considered 
by the Department, any more than by himself, as complete:' 
That the ^vernment, during the whole time, manifested entire 
content, with his continuing to exercise, here, his command, in 
all its departments foreign and domestic; and participated in 
such mode of executing its duties: That all the intermediate 
complaints, from the W. Indies and elsewhere, of piracy and 
other interruptions of our commerce, were communicated to him, 
from the Department, expressly with a view to his despatching 
orders to entorce the propter measures of redress or precaution; 
and not to his going in person: That he received not, till Oc- 
tober, the most distant intimation of his presence in the W. In- 
dies, being expected or required : and» finally, that two months 
after he lud aeparted, io ooedience to his orders, his return to 
the U. States, during the summer, and the reasons for it, were 
oflcially communicated to^Congress, with apparent approbation: 
Such are the points, to which the following documents are suppo* 
eed to apply. 

lsi^Refertohistwoletters,^May28, and June 25, as above 
cited ; the one announcing his intention to return ; the other his 
actual return ; with his reaions. 

Navt Dspabtment, 29th June, 1824. 

^ 2d. Sir : I have the honor to transmit to you, herewith, cofues 
of letters, bearing date the 23d of April, 15th, irth, 24th, and 
two Of the S] St of May, 1824, addressed to you at Thompson's 
Island, which it is presumed you have not received, and to whidi 
I beg leave to call your attention. Should I find, upon further 
examination, any more whicji possibly may not have, been trans- 
mitted in time to reach you, copies shall be immediately fur- 
nished, s 
I am, with great respect, sir. 

Your ob^ient servant, 
(Signed) CHAa HAY. 

Capt. DAvin PoKT£R, Cofnmandm^ / 

IT. & West-India sqtuidron'^^reseni. 

Navt DfiPARTMEirt-, 19^& Jt%, 1824. 

Sd. Sin: Ifaave received letters this day from lieutenant-com- 
manding John D. Sloat, announcirig his arrival at New-York. 
I send you, herewith, a copy of a pcfition,1rrom sundry inhabi- 
tants, and fnerchants, and others, of Matanzas, praying for a 
more efficient protection to our commerce. 
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You wilt percieive, from this statement, the necessity for ihe 
immediate return of the Shark, Gramptis, and Spark, to their sta- 
tion^ and yott wilt therefore order them out as speedily as possible. 
I am, Tery respectfully, sir. 

Your obedieot servant, 
(^Signed; SAM L. L. SOUTHARD. 

Capt Datzd Portsb, Commapdtne 

UiS. W^Ulmiiasquadront Bedford Springs. 

Navy Department, July 20, 18£4. 

^ 4th. Sir : It is the wish of the Department, that you cause a por • 
lion of the naval force under your command, to touch, occasion- 
ally, at the port of Tampico in Mexico, and to afford protection 
to the citizens of the United States, engaged in commerce with 
|hat port.^— Your attention is particularly directed to this part 
of the Mexican coast, in consequence of the representations con* 
tmined in your communication of the 14th inst. 

I am, very respectfully, &c. . 
i^Signed) SAM'L L SOUTH ARD. 

Com. Batio Paetbh, Commas U. S. Naod Fairce^ 
Wtat'hii^M^Gu^of McxuotOndCoaaofSfri^ 

Navy Departmeki^^ July 28, 1B24. 

5th. Sir: I enclose to you copy of a letter from capt. Wm, NorrisJ, 
tommanderof the brig John, of Newport, R. I. detailing outrages 
committed on him and his crew near Matanzas ; and L have to 
request that you will take such measures on the occasion as the 
tase requires. 

I am, very respectfully, sir, 
Your obedient servant, 
(Signed) SAM'L L. SOUTHARD. 

Com. David PoftTta/ Ctmnumding 

U. S* Naval Farce, Wezt-Mlieh Gulf of Mexico, present. 

Navy DfiPARTMjiNT, July 29, 1824. 

6th. Sir : I enclose a copjr of a letter from William Neilson, 
esq. President of the American Insutance Gom|)any of New- 
York, in relation to the capture of the Mercator, having on board a 
viduable cargo; and I request that you will make such a dispo- 
aUtoQ of the force under your command as will render piratical 
aggressions of tiiis description less frequent, if it be possible. 
I am, very respectfelly> sir. 

Your obedient servant, 
^Signed; SAM'L L. SOUTHARD. 

Gom« David Povna, Commanding 

U. S.J!fwodiFm^, West-iuUes, Gulf of Mexico, Ue. Bedford Spring. 

Washington, August 9th, 1824. 

rth. Sir: I have the honor Xo transmit you the Enclosed copy 
and translation of a correspondence betweeti lieotenantcom- 
mandant John Ritchie and the commandant of Tampico ; and^ 
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is reply to yoar instractions of the 90ih ult. requiring protectioii 
to the citizens of the United States engaged in commerce witii 
that port, have to state, that the Shark and two of the small schoon- 
ers have been sent to the Gulf of Mexico, to afford the protec- 
tion required. 

This, under existing circumstances, is all the force i¥hich» at 
present, can be sent on that service. The sicklr condition oC 
some of the vessels that have returned to the United States, which 
has caused them to be placed under quarantine ; the want of re- 
pairs in others; the revival of piracy about, Cuba and elsewhere, 
and the reduced state of my squadron, from these and other caus- 
es, prevent my affording, with the means at my disposal, as much 
protection to the citizens of the United States engagjed in' con)- 
uercial pursuits within the limiu of my command, as I could 
wish^ 

I have the honor to be, 

With great respect, &:c. 

DAVID PORTER. 
Hon. Secretary of the Navy^ 

8th. Commodore Porter's answer to, and explanation of the vaV 
rious rumours and complaints, that had been communicated to 
him, through the department, of piracies in the West-lqdies, &c. 

y>V AsniKGTOs^ August 10, 1824. 
Sir : I have the honor to acknowledge the receipt of your let- 
ter of tlie 29th ult. enclosing a copy of a letter from W. NeiUon, 
President of the. American Insurance Company of New York; 
complaining of the capture of the Mercator, near the port of Ma- 
tanzas, when some of our ves^Is of war wer« stationed there^ 
reflecting on the government of Cuba for permitting the seizing 
of *' numerous and valuable vessels and cargoes, sailing under our 
flag." charging it with connivance or imbecility, and justifying 
the government for taking decisive measures for the protection 
of our trade. I have also received your letter enclosing an ap- 
plication from the merchants of Matanzas, for further protection 
to our commerce in that port, as well as your letter of the SSth 
July, enclosing a copy of a letter from the master of the brig 
John, of Newport, recounting the circumstance of the robbery of 
that' vessel. near the harbor of Matanzas, asserting that there 
were no United States vessels on that side of the Island of. Cuba, 
and stating that there had been six captures between .Vlatanzas 
and Hayanna. In the various letters accompanying these state- 
ments, it is enjoined on me to use my efforts, and make such dis- 
position of the force under my command, as ^ 
aggressions of this description, less frequent 
The whole history of my operations, in conjur 
thorities of Cuba, against the pirates* renders 
conduct, br the conduct of those under my 
any imputations of neglect, from any quarter, 
is well known to the Department that we ha 
the inglorious service, sacrificing health, coun 
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interests, for the sole object of su pressing a sysiero of lon^ con* 
tintiance, the existence of which wai disgraceful to the civilized 
nations ^vhoaeHcitizeo^ and subjects were victims to it, and which 
the peculiar static of the government of Cuba, arising from the 
various changes in Spaiit, and the numerous facilities to piracy, 
arising from the nature of the p^ulation of the island, and va- 
rious other causes originating in the suppression of the slave 
trade, and progress df the South Americai> revolutions, put it 
out of the power of the local authorities to suppress, without aid 
from other quarters; which was no sooner obtained, by our pres- 
ence, .than the most zealous co-operation was commenced on the 
part of the government of Cuba, which has ever since continued ; 
and has changed, entirely, the character ot piracy from the bloody 
and remorseless manner in which it was conducted, to simply 
plundering of property; and the means from large cruising ves- 
sels, to open boats. This latter mode of carrying on their de- 
predations, renders it extremely difficult to detect them, and is 
calculated to baffle the efforts of the most vigilant, from the ease 
with which they are enabled to possess themselves of boats along 
the Coast of Cuba, the certainty of being enabled to escape to 
the unsettled coasts of the island, and^e certainty, for some 
; hours, in the early part of everyday, that merchant vessels may 
be found, becalmed, near the land. 

Nothing but resistance, on the part of those who call en us for 
protection, can put down the present system ; and from the small 
force employed by them, the mere show of resistance, in a few 
instances, is all that is required. We have seen it stated, that 
one of the vessels robbed, was taken possession of by a boat with 
seven men, and plundered, the crew beaten, and confined below. 
Surely, sir, blame should not be attached to us, or to the govern- 
,mentvf Cuba> for the dastardly conduct of those who, with the 
most ordinary means of defence, which every merchant vessel 
affirds, could permit such an act: as well might this, or any 
oth^r government, be charged with imbecility, and its officers 
with neglect, for not detecting every highway robber, housebreak* 
er, incendiaryi or counterfeit. The charge of imbecility must 
rest on those who fail to defend themselves against their petty 
aggression^ ;^nd the cause is attributable, almost entirely^ to the 
parsimony oi the owners, ivho fail to furnish a few weapons to 
ptit into the hands of the crew of vessels destined to Cuba. 

Those robberies ^re committed most frequently by the per- 
sons employed iu loading the vessels, who are well acquainted 
with their destitution of fire arms at the time of sailing. 

I have taken the liberty of enclosing you reports from lieuten- 
ant Mcintosh, the commandant of Thompson's Island, by which 
you will perceive that every vigilance has been exercised by him 
in endeavouring to recapture the vessels taken, and punish the 
offenders; that at the very time that Wm. Norris states that no 
United States' vessels were on the north side of Cuba, the Ter- 
rier, lieu t Paine, and Diableta, were cruizing there ; and I have 
also to state, that the JPerret^ lieut. Farragut, was on that coast 
and had t^en» daily, ^antil a few days previous^ employed in 
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giving coQVoj in and oat oF the harbour, a'ometimes with hii res* 
teUandsometimet with hif small boats. I have further to state, 
that the John Adams, corvette, the brig Spark, the schooner 
Grampus, the Jackall, Weazel, and the Beadle, have, a short time 
since the date of Mr. Norris's letter, ail visited the coasts and 
ports of Cuba, zealously employed in the protection of our com- 
merce, in the performance of which duty, I regret to state, that 
lieutenants Montgomery and Gumming, with several others, have 
fallen victims. 

The reports of captain Dallas, lieutenant commandants New- 
ton, Sloat, Lee, and Zantzinger, and acting-lieutenant Farragut, 
with which you have already been made acquainted, will show 
the ^arduous duties they have performed ; and the report of acting- 
lieutenant Pinkham. the successor of lieutenant-commandant 
Montgomery, will show the result of his arduous, useful, and 
disastrous cruize. There is, at this time, on the Coast of Cuba, 
and oh tiieir war there, the ships Hornet jsnd Decoy, the schoon- 
ers Shark, Wild Cat, andTerner, and six bargea/and, in a short 
time, the force will be augmented by the departure of others of 
the schooners, large and small. The charge, then, or intimation 
in any shape, of neglect, on the part of myself or officers, to the 
interest of the merchants, who have no feeling but for their own 
pecuniary concerns, is, as yon perceive, unfounded. It is true, 
that, warned by the dreadful mortality of last year, and by ap- 
proaching disease, I left the West-Indies, and ordered home tne . 
greater part of the force under .my command ; and the only 
cause of regret to me now is, that I did not remove them earlier^ 
by which many valuidile lives would have been saved; and that 
there should be a necessity for their return at this unfavourable 
season, which will undoubtedly cause the death of more. 

I beg you to excuse my going so much into detail, but as the 
frequent applications to the Department, from the merchants 
concerned in the Matanzas trade, for protection, might induce 
the belief of neglect on my part, I have felt that this explana- 
tion is necessary. 

I cannot Conceal to you, however, my mortification at their 
conduct, after the devotion we have all shown to their partictdaar 
interests, which entitled us to their warmest gratitude. 
I have the honor to be. 

With great respect. 

Your obedient servant, 

D.PORTER. . 
Hon. Samuei/ L. Southard, 

Secretary of the J^avy. 

[This correspondence was preceded and followed by nn infinity 
of orders in the form as well of circulars as of detailed instruc- 
tions, dated at Washington, and running through the months of 
July, August and September, 1824, from commodorcf Porter to 
the officers of the squadron, on the various services in the West- 
Indies, Gulf of Mexico, and in the ports of the United States. 
To set out these at large, would swell the volume with detaiU 
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to say,1that these.^orders exhibit commodore Porter, whilst he re- 
mained in the United States, during that summer,- as in the.efi- 
cient and active command of the aquadron, and superintebding 
and directing {ill thib details of the service, incident to the natufe 
of his command. Early in August he h^d ordered captain OaU 
las' to proceed to the West-Indies in the Corvette John AdamSj. 
as soon as she could be got readj for sea ; and it is presumed the 
order would have been executed, if she had been ready for sea, 
before commodore Porter received the order to proceed to Thomp- 
son's Island himselfi in the same vessel : upon. receiving whicuy 
heVrdered captain Dallas to drop down to New Castle, ready to 
receive him on board, and to put to sea, on the shortest notice.J 

9th. Extract of a letter from C. Hay, esq. diief clerk of tJU 
jydvy Department^ to eommodore Porter t September 11, 18^4; 

" I have heard from the Secretarj^, wlio has ordered the Con- 
sfeUafioTi to be fitted ftu- you, and authorized me to tell you 80« 
But as she is xxoi officially ordered to you as yet, I would not 
interfere with her. However, of this you are the best judge.— 
Your letters about money have been received, and will be s^h- 
tnitted to the Secretary on his return ; in the mean time, Thorn- 
ton can supply you with l¥hat is necessary. The Secretary 
is very anxioKS, that you shoiHd be out again, with as little d^- 
lay as possible, and will no doubt facilitate jout preparatory 
operatiwisJ'^^ 

10th. Extract from the report of the Secretary of the JV^tvy, 
December 1, 1824, accompanying the President's, message, of De^ 
ceinher7t\^9A: 

**Th,ejnanner in which the force ass 
oiiR jcocnmerce, and the supf^ression of \ 
has been employed, will be seen by tli 
ports of commodore Porter, marked C, 
^nterprize of our oiBcers, have contini 
tion. ' All Wi^ vessels have been kept ti 
ployed, where the danger was believed 
fov short periodstwhjtn ^he commander 
they should return' to the United Stal 
repairs, and^ meb»and for other objects 
comfortt and efficiency. No complaints 
mcnt, of injury from privateers of Poi 

possessions, nor have our craizers found Any violating our rights. 
A few ismaU piratical vessels, and some boats, have been taken^ 
aftd establishments broken up, and much salutary protection af- 
fordj^d to our commerce. Tlie force employed, however, has been 
- jtoo.sjnall, constantly to watch ever^ part of a coast, so extensive 
as that of the islands and shores of the Gulf of Mexico, and son\^ 
piratiQal /depredations hate therefore been committed; but they 
are of a character, though, perhaps, not less blopdy and fatal to 

25 .••■:■" •' 
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fke tufei^rSf yet differing widely from those which first ^^vted 
tl^e sympadiy of die public* and exertions of the govenunelHii^j 

[See ftlso the extract from the same report cited^ ante, p. M» 
t^o. 8 ; being the passage immediately following the above«3 

7. As to the utility and necessity of adding, to the squadron 
under Com. P's command, a ship of the line or frigate of alor^ - 
elas$^; and the, reason he had to expect that'such would have 
been fitted out for tiie service, before he returned to the West 
India station, in the summer of 1824, the following documents 
were cited. 

Ist. Coni. Fs orietnal represewtaiions of the utility and neces- 
sity of themeasurtt tn iwa tetters, written from Thompson's Js- 
land, on thelOth and 9Sld May, 1823^ and communicated by; ths 
President to Congress^ with his message of Dec. 2, 1823. 

Extract from the letter of the 10th May. 

*< I beg you. Sir, to take into consideration the uncomfortable 
situation of myself and those with me, and, as early as mi^y be 
possible, send me a frinte or a large sloop of war fitted for the^' 
climate, or I shall otnerwise, most reluctantly, on account of 
health, be compelled to relinquish a service which I set my bciart 
on accomplishing^the total suppresmn of Piracy in the West 
Indies and Gulf of Mexico; it has been effected about the north 
aide of Cuba, and, with suitable means^ I have np doubt of effect- 
ing it elsewhere.'^ 

Extract fronk the letter of the 22d May. 

<* I beg. Sir, that our situation maybe taken in^ consideration, 
and that some means may be speedily employed to ameliorate it. 
Thejprincipal thing wanting, is a large vessel, and the aid and 
comforts which she would afford : At present I have no place to 
shelter me but the awning of this small vessel, fthe..Se;K6ult.) 
I cannot obtain hands enough for my usfe to man a boat. I hav9 
no comforts whatever, and I find my health gradually ainking. 
I would be the last to complain without cause: but the rainy and 
sickly season is now coming on, and I should^ fail in ray doty, 
were I not to acquaint jou with our true situation.^^ 

2d* Com. Rodgers^ report of tfie result of his mmsiontoeti' 
quire into'ihe causes of the sickness, S^e. at Thompson's Island ; 
and to sagged remedial measures, 4'c. J^ov. 24, 1 8?3. 

^EXTRACT.; 

rmark t>n this interesting sul^ect, permit 
t, whatever objections may bemads to the 
, in its present unimproved and uncuRiva- 
may be rendered harmless, or, at least. 
It, by aubstituting the following iiteacHpr- 
yw employed in the protection otouc com- 
ies and Gulf of Mexico: -^ 
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*' The indiependebcc 74, dcpriyihg her of her lower deck eati^f 
and igiving her a x:rew of 450 Seamen, ordinary seameQ^bajs^ 
«nd marines, with an extra complement of commission officer$/and 
double the usual number of midshipmen ; the. sloops of war John 
Adams, Hornet^aiid^such other vessel of that class as cani from 
time to time, b& spared from other sjsrvice^ the brig Spark, and 
Schooners Grampus, PorpQise^ and Wild Cat, and five or six bar- 
ges» such as are now a^t Tnoropson's Island, for occasional service.'! 

3d. K^he Secretary of the. JVfefy's report, Dec. 1, 182S, nccoiii* 
paying the President^ m&ssage to Congress of Dec. % 1 835. 

(EXTRACT.; 

^ ** For the protection of Commerce, and flie suppression of fu- 
racy in the Western Atlantic and Gulf of Mexico, it is propo- 
sed, in the ensuing year, to continue Thompson's Island as the 
station for the vessels employed in thos^ objects; to palace there 
a ship of the line, armed and manned aa a frigate, for which pur^ 
pose the Independence, is well fitted; and to attach to the com- 
mand the John Adams and Hornet, and one other sloop of war^ 
\vith four of the larger schooners, the Grampus, Porpoise, Sharks 
and Spark, one of the smaller schooners and the barges. This 
force IS competent to protect all our interests. The ship of the : 
Ifne, placed in a proper position, will afibrd comfortable accom- 
inodations to those who are oliliged to remain at the station, and 
prevent the necessity of intercourse Vitli the Island, when dan* 
ger is suspected. 11)e cruises of the other vessels, except those 
which Visit the coast of Africa, may be limited to four, five, or six 
weeks, ^nd on their return, tiieir crews may be exchanged for 
otfiers, who, during that time, have been stationary. By these 
means, and a proper attention to cleanliness, both in the men 
atid ttie-vessels, and avdidin^ intercourse with places known to- 
. besiekly, the health of all will probably be preserved. For the 
proper execution of such a system, full! reliance may i>e placed 
in our officers. The island itself, b)r clearing^ draining, and cul- 
tivating, will, after a time, problEibly become more healthful.'^ 

4th. Jldditional instructions from the Secretaty of the liMavy 
to Coin. Porter, Dec. IS^S. 



fEXTRACt.; 

•*It.i8 the intention of the . Department i 
under yqur command, as sooii as it can be ei 
tlie frigate Con^ss will, after her arrival 
be ordered to join you, and in the course < 
more sl^ps of war will be added to those a) 
'. ,. ■ ■ - ■ • t ' ■ • 

5tb. Extract of a letter from the ISfecre 
commodore Porter, •Mioty ir. 1824. . 

<* Congress has not, until within a few da 
priation-law for the current year. This wi 
one or two of the drafts of Puheif Thornton 
orcd, and for the delay in^prepa^og tiie ret. 
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was impostible^ withoat foods, to fit out the Hornet^ or the Ppr* 
poise, aild to prepare a larger vessel. 

' There will be oowas mach activity .as ppssibTe; but it if feared 
otu cannot be prepared in time to reach you, before the sicklif 
ikuson commences. It shall, howeveri be done if possible.'' 

6di. Do. from same to same. May dlf 18£4« 

* You have now under your command* the John Adams> Hor^ 
net, Spark, Porpoise, Shark, Sea-Gull, Decoy; and seven smalt 
schooners^ — ^in all, fourteen vessels, exclusive of the barges. I 
did intend to send a larger vessel than any of them, but the amount 
of the appropriation, and the time it was made, will probably put 
it out of my power. It shall still, however, be done, if it can be 
accomplished." 

7th. Extracts of n letter from commodore Porter to the Seere- 
tary of the JWt?y, dated H^ishington, August 11, 18£4; 

** Understanding it to be the intention of the government, to 

S"ve me a ship suited to my rank in the service, I have ordered 
e John Adams to proceed to the West-Indies* and thence to the 
Gulf of Mexico, for the protection of our commerce, where her 
services are much wanted. 

'^ Should a frigate be selected, I beg leave to state, that it will 
b^most agreeable to ine, that there should be np commander ap- 
pomted to her, as I should wish the particular and personal com- 
mand to be vested in, myself alone." 

^' I shall be glad to be apprised as early as possible, of the ship 
intended fot me, that I may give my personal attention to her 
ottf/Us." 

8th. The above-cited letter from C. Hay, esq. chief derk, to 
com. Porter, of September 11, 1824 ; saying that he was a^ho* 
rized by the Secretary to tell him (Cm. Porter) tM the frigate ^ 
Constellation, had been ordered to hefUt^f^ him. 

9th» Extract of a Utter from me Secretary of the Jfdvy to 
Com. Porter : 

" Navy Department, Hth 04^ 1824. 

•' Sir : It is deemed expedient by the exectitive, tiiat you pro- 
ceed, as speedily as possible, to your station in the John Adams ^ 
that, by your presence there, the most efficient protectijon may be 
affbrded to our commerce, and you ipay be ready to meet any 
contingencies which occur. 

" The Constellation will be fitted for sea and sent to you us 
speedily as. possible. , ^ 

** I enclose, by order of the President, an extract from a letter 
lately received from the island of Quba ; you will consider itcon- 
fidential, and to be used for your information, ^o far as you may 
find it useful* ■ 

"With the Constellation, directions will be sent for you to pro«- 
cced to the island of Hayti, there tp accomplish certain objects 
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which will -be particularly, e;xplaihed to you and mstructiofts gi- 
ven.'^- \ ■ ' " ■/ , " ' ■ . 

The residue of the letter relates to matterS foreign to the 
present subject. 

10th. Kefer to the Secretary's aforesaid letter of October 21, 
Id^, (annexed to the interrogatories to Mr. Monroe, ante, p. 
159,) in which the Secretary says. <• you are aware of the inten- 
Iton to send the ConstelldtiQh to that station as soon its she can 
conveniently be prepared.'^ ^ . 

In obedience to these peremptpi'y orders, commodore Porter 
proceeded to his station, in the John Adams: which continued 
to be his flag ship ; his.eicpectations of a ship of the line or a fri- 
gate, never having been realized. 

The evidence in the case, being cf^ncluded,^ we now lay before 
the reader the j)reiiminary argument, Upon the suMciency of th^ 
Sid charge and the several specifications of the same. It will be 
recollected that, on the 2d day of the court, ("Friday, July 8,^ 
Commodore Porter entered his plea, of " not guilty,** to the se^ 
▼eral charges and specificatipns, << under a protest against their 
^zij^cieni^ ; and reservinj^ to himself the right, in the progress 
of the trial, and in due time, of excepting to the same ; as desig-' 
natihg no offence known to any law enacted for the fi;overnnient 
of the Navy; as vague and inaefinite; and altogether insufficient 
to put him upon his trial for the matters therein charged) or sup- 
posed to be charged." (Ante, p. 9— 10.) ^ 

This protest and reservation of exceptions extended, in t^rms, 
to both chskrge^ : but on the Wednesday following, (July 13,) after 
all the evidence,in support of the 1st charge, had been announced 
totu^ coixctuded, the counsel fof commodore Porter, delivered a 
vt^ritten summary of ;/otir specific exceptions, applying to the 2d 
charge, and the speciticatioQs of the same exclusively : (^ante, 
p.. 36,) which on. the Friday following, fJuly 15 J were supported 
oy reason^ more at large; of which tb^ following wofes were de*- 
liver,ed in-ftt) This was all done before the examination' of any 
evidence under the 2d charge ;' vifith a view to obtain the deci- 
sion of the court, upon a preliminary exception to the suflicien^y 
of that charge and its specificatbhs. Why that course was aban- 
doned, has been already stated. An.te, p. 39—44. 

faj Perhaps some slight Variations, in the turn of expression, in a few 
instanced, may have arisen, in the course Of transcribing' and correcting, froi^ 
an extremely rough first cbaught, between the copy of these notes^ as heft 
pnnted, and tbatdelivered in to the court-martial. Thescji^they exist, how- 
ever immaterial, were intended to have been coffected by a comparison and 
't^islon of the two copies. Being disappointed oi' an opportunity to do so^ 
these verbal differences must remain : with tlie assurance that they are whol- 
ly immaterial to the argument ; and cliange not the meaning, in any instance. 
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AVe» ^ tfie prijiicipal ktads of urgument and ciuth^rtig, in itejr- 
port of the objections taken by mt counsel of Com. Tarter, to 
theOa/^har^andthespeaificatiom of thesam. 

^ Thei counsel ia well aware how much ottt t)f place; befote a 
court inartiaU are^he nice and abstruse aubtletiesi and the merdj 
technical rules, peculiar to soq^ bi^eQches of practice In the courts 
of comiuoQ law. He will, therefore, implicitly follow the advice 
of a learned civilian, who has made militar)r jurisprudence, and 
the analogous principles and practice of civil and criminal jodi- 
<5ature, the subgect ef an elaborate, practical, and useful es^jj 
and .who very prudently and properly rec«iaiinend^ to counsel, en- 
gaged in the conduct of a d«fdnce before a court martial, to avoid 
eVery topic calculated ttf perplex and eu^barrass the judgment of 
gentlemen not professionally conversant with >he law, by •• forcing 
the discordant, and unsuiuble axioms atitl rules of the civil courts, 
upon a military tribunal.'' Accordingly^ no *'rule$ or axioms of 
the civU courts^^ are adverted to upon this occasion,^but such as 
haVe been distinctly invoked to the practice of "military tribu- 
nals;'' orsuch as, being founded in theimmutaWe principles oC 
right and justice, arc necessarily common to both j and cannot 
be, dispensed with, by either, without consigning the subjects of 
Its jurisdiction tp an unqualified tyranny. The truth is, there is 
no essential difference, eitlwr in the form of procedure, or in the 
principles, by which both are guided in the administration of cri- 
niinal justice. The course of ptikeeding, in British courta^nar- 
tial, is said to assimilate more nearly to trials for fiigh treoson^in 
the courts of common law: because pVisoners, tried for that cciiiie, 
have greater privileges allowed them by statute, than Vhi^t are al- 
lowed in criminal prosecuiions for other offences, (>). Alf the 
forms of procedure in the civil couHs, in the department of cri- 
minal judicature, ar^ simple jind concise : they are clear of the 
technical subtleties, and of tlie nic^ and artiticial distlttctions, 
which have^ i-esulted from the abstruse and comjilicated rules of 
property, and the perplexed dialectics of special pleading: thev 
are the result of gre^t sagacity, long experience, and a practical 
insight of human liffairs; -exerted in the compilation of a system 
or rules, necessary to the protection of property, life an(| feputa- 
Hop, against the irregular, capricioos-, or vindictive actioij of pow:- 
*r. Tis beyond the readi of human sag^wify, to institute or di- 
gest any _system, w-hich is to act with infallible anjl ondeviatihg 
truth and accuracy, in all the diversili^ occasioos^f practice. 
Consequently, in some particirlar instances, the foi*ms, with which 
numah rights are fenced in atid guarded, mav rather inconvenfent- . 
Jy fetter and retard the mju-chofsubstantialjustir.e: these forms 
iire nevertheless wholesome and necessary j—-and 'tis better to 
endote some partial inconveniencies, than encroach upbp the con- 
spicuous and well defined land-marks intended, aS i^pas^ble ^^ 

fO McAtthur C4tb ed. ton.) B. 1. ch. IZ s. 1. p. 282. 

Digitized by VjOOQ IC ^ - 



183 . . 

barriers against thd ojp^ressions of the mighty upon the weak/ 
And ofallthe modes^in which might cati demonstrate its cupidi- 
ty or its wrath, to Ihe'dangi^r of individual security and justice ; 
and against which every free community is the most provident 
aiid circumspect In devising, and most tenacious in maintaiaing 
wholesome checks and restrainjts, is that of high seated power 
hearing down, on its victim, with all the weis;ht and circumstaace 
of official splendor and influeoce.ia a state-prosecution. 

A vulgar error has sdmelimes prevailed, to the great disparage- . 
ment of the military character, that amilitary estaWishmentnuist 
oecessarilyrbe composed of men, who have voluntarily surrc^n- 
dered all the essential rights^of citizens, and who have abandoned' 
every thing sacred and dear in life and honor, to the uncontrol- 
led will and unregulated power of the government. Against soch 
an absurdity, it would be superfluous to contend, before an 
intelligent and experienced tribunaU composed of gentlemen who 
have been disciplined in the rights and auties, alike of civil and 
of military life: asevery man, aspirins to wield the arms of ai^ 
enlightened Republic, must be; or gink into the pernicious and 
degraded instrument of usurpation and despotism. 

Then it is one of the fundaitiental and uncompromising max- ' 
inis, as well of martial, as of every other liuman law, that it should 
diefine, before hand* and with precision, the offences lyhicb it 
punifihes : the only alternative is to leave it to the absplute discre- 
tion of every successive court martial, to determine, without any 
fix^d rule or guide, upon each particular acc^usation, whether the 
9ct charged be. one wiiich the law either designed or ought to have 
punish^tK Tliis alternative is universally held to be of the very 
eiseiice of tyranny ; and utterly incompatible with any sound 
principle, by which eithec/tnilitary discipline and police are maiit- 
tarfned, or the fufms of civil government instituted. Wholesome^ 
restraints of the ceaseless tendency of power t( 
regular exertions'of its force, and welKdetine 
individuals' may certainly know what actions a 
Jl^idden^ are just as nec^essary to the qonservatic 
as of the social virtues. Once beat down the 1 
the essential rights of the^soldief are protected 
sion of vindictive or capricious pow^r, and ev( 
nation, but that of brute force, is dissolved : 
soul that enobles valour, and gives all its moral 

nity to the military spirit, is extinguished : his 

makes him no longer formidable to any, but U 

has degraded and debaseckhim. No governm 

tions bear the remotest affinity 'to our Vwn, ha 

the notion, that persons in military capacities 

relative rights and privileges/cleflned or guardet 

eertain* known and precise laws and rules of c 

fellow citizens, in civil capacities: or that ci 

to be administered^ in military courts/with an} 

fundamental prio^^iples.of legal justice, than 

judicature. The rights and privileges of the ^ ^ _ 

'•as welldefined in thjfeory, and respected in pi^adice, as those 6f any 
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other oC tYie subj(^U of Turkey: whert ill are,eqaaUj exposed 
to the arbitrary caprices of a power; which is despotic onfy be- 
cause it is of indefinite extent, and ^*ff^^ ^^^ uncertain mats 
limitations, and in its rules of action. These same Jannissaries, 
at once the instruments and the terror of the despotism they up- 
hold, are but the type of what every military establishment must 
l>eci)me, when placed out of the pale of the general la^, by which 
the relative rights and duties of individuals are defined ; and 
which determines, by fixed, known and precise rules, the offences 
which may draw down the penalties of vindictive justice. 

Accordingly all the regular ^vernments of modem times, which 
huve made much profrress in civilization and improvement, have 
been at great paitis to digest code^, for their fleets and armies; 
in which alt military crimes and punishments have been enume- 
rated and defined, with more or less of precision/aj In Britain, 
it has been, fur a century and an half, the subject of anxious and 
minute legislation^ in successive parliaments ; which has resulted 
in a compilation of criminal law, for their navy, as elaborate, and, 
perhaps, more systematic and completr, in its kind, than any 
tliey have, hitherto, framed fbr the community at large. The 
British articles of war, both military and naval, have been re- 
spectively adopted by Congress; with suck modifications as were 
tliought necessary to fit them to the peculiar organization of our 
own establishments : and it must, in candor, be confessed, that 
our alterations of the British system have not been uniformly for 
the better: but, in one or two particular instances^ /presently to 
be remarked uport^ decidedly for the worse. . ' 

Of the forty-two articles adopted by the arf of Congress, for 
the government of the navy, thirty ^frojn the 3d to the 32d in- 
clusivej constitute what may be called the crimfnal cpdeof the^ 
navy : in which all the offences, cognizable by a naval court-mar- 
tiaI,^a^e enumerated and, defined; the appropriate punishments, 
for each kind ami degree of offence, prelcribed ;*"— a tribunal for 
tiie trial of them constituted ; lind a few of the most ^seotiai 
and rndispensable forms of procedure, laid down. 

Then the first and radical question, in every prosecution' before 
i coArtmartiaJw is whether th€^ matter of the accusation be cog^- 
nizaWe tiy the court, as constituting any offenc(», enumerated and. 
defined in the given code of criminal law; there the ofieuce is 
to be found, or no \yhere: by that authority it is. Jo be punished, 
or by none. ' . 

In Britain, '^tis said, that " the crimes, cognizable by cour,ts 
-■•<■' , •*''-'. ^ " 

St is the expediency 
;n and to miKtary tril 
s.aiid.fonns of judici 
ns of property, life i 
is said to prevail in 
i of extending' to soli 
l\ purpose, sortie of 

^. ...>, ...phest j*ank to piivat 

Gouris-inarttal. This practice has, it seems^b< 
satisfactory reasons, silccessfully opposed, in 
p. 43-4. 
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martial* are pointed out by the mutiny act and articles of war ; 
which every nvilitary man is or ought to be acquainted with :'Y«j 
and again, that <^ martial law is laid down in so pfain and simple 
a manner, that every miiitary man is or ought to be acquainted 
with what are thereby deemed crimes.^(ftj 'Tis further said not 
to be necessary to refer, in the charge, to the particular article 
of war supposed to be violated ; because the specification of the 
criminal acf itself is sufficient Intimation to the prisoner;'' who 
may ^* always dispute its relevancy^ apd call upon the prosecu- 
tion to show in what tespect, it fails under the prohibitions ^i 
i\ii3itlawP(c) 

A favorite idea has prevailed among military men, and with 
some military tribunals,— that a court-martial is not only a 
.Solemn tribunal of criminal judicature, but also, a court of honor; 
privileged to exert a sort of censorial power over the minor 
morals ot the profession: and, as such, to take cognizance 
of certain immoralities and indecorums, or of certain de- 
, partures Irom the more delicate and refined points of honor,-— 
indispensable to the character and conduct of an . accomplished 
officer and gentleman ; but not prohibited or condemned by any 
positive law. This idea, to a certain extent, is not without some 
support from reason, authority and practice: but, to the extent 
here stated, is certainly erroneous ; and contrary to the best es- 
tablished principles and precedents. 'Tis true to any extent^ 
only because the military code has, \)y positive enactment ^ extend- 
ed \\\^ judicial cognizavce of its courts,— to more minute trans- 
gresbiosis of private morals, than are cognizable in other courts : 
not that the military, any more than the civil courts, have any 
authoiity to try or to punish any act, not expressly constituted 
an oflTence, punishable under some fixed and known law. For 
instance, the British articles of war, both naval and miiitary, 
make *' scandalous infamous beU^v'ionr^ such as is unbecoming 
the character of an officer and a gentlenran," an otteiice punisha- 
ble by dismission from the sei-Vice :(d) and this article has under- 
gone a version, in its adoption into our niilitanj code, extremely 
disudvantagetfus to its precision, and to evbry other commenda- 
ble quality of a penal law: for, tliere, it is stripped bf all the 
agi|rayations by which the offence is chai'acterised , iu the British 
articles ; as ** bchaviilg in a scandalous, infamous, cruel, oppres- 
siveiiv fraudulent mdaneF, unbecoming tile character,^^ 6lc. and 
mark:^ out, for reprobation, aod for the same sfnt aqd degree of 
punishment, as the British articles, — conduct, simply charac- 
terised as, '* unbecoming an officer and a gentleman :'Y^y^ with- 
out specifying how or to what degree it must be unbecoming; 
whether, ti» his character, moral or professional 5 or to his person, 
or his manners. This article is not to be found, in either of its 

(a) Adye, (7th ed. Loo.) pt. 1, ch. 2, p. 62. 
(6)id.pt.2,clK5, p.22o. 
<c) Tytler, (3d ed. Lpn.) ch. 5. 8. 1. p- 216-ir. 
(J) Tyrtier, p. 212. 1 McArthmv app. No. 1, art. S3^ p. S^5. 
\e) vide. Rules and articles for the government of the armia of the Unit- 
ed, States, art. 83. Macomb, p: 63, ^41. 
24 
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fonntt among our naval articles of war ; bat the third of these^^ 
corresponding to the second of the British naval articles, eminie- 
rates *' oppresdion, cruelty, fraud, profane swearing, drunkennessy 
and other scandalous conduct, tending to the destruction of eood 
moraUf^* as among the offences punishable by a court-martiaT.(^4i) 

Now here, it must be cf^nfessed, is ample scope for the exercise 
of a sound discretion : the court being called upon to decide, in 
one case, what acts are scandalous infamous, ^c. in another, what 
are ** unbecoming an officer and a gentleman ;" in another, what 
immoralities come under the denomination of <* other scandalous 
conduct tending to the destruction of good morals;'' and whether 
the acts, specified and proved under such a charge, equal or ex- 
ceed» in scandalousness and turpitude, the immediately preced- 
ing enumeration of ** oppression, cruelty, fraud,'' &c. Still 'tis 
nothing more than a sound discretion, acting under the authority, 
and by the express mandate of the law : not an unlimited discre- 
tion to legislate new offences into existence. When the nature 
and degree of the offence are once ascertained by the application 
of that sound discretion to the facts of the case;— and oiese facts 
are found to bring the case within the operation of the Iaw,-*-'ti8 
then an offence as emphaticall v embraced within the purview of 
the law, and as positively prohibited, as if it had been therein 
designated by name, or by the most specific description. After 
all, ttis nothing more in principle, than the ordinary discretion 
of every court of law, to construe, interpret or expound, the ob- 
scure, perplexed and doubtful terms of general statutes. There 
is also vested, in courts-martial, an extensive discretion, in the 
application of oj^tionar punishments to various transgroasions. 
So the civil courts exercise a wide discretion over bpth the kind 
and the degree of punishment, appropnated to various misdemean- 
ors : as fines from one cent, to any indefinite amount ; imprison- 
ment for an hour, for years, or for life ; pillory, &c.— a.nd of these, 
in many instances, they have the option of any one or more. 

In short, the exercise of this sound, legcd discretion,' by wli^t- 
ever court, civil or military,--«and to whatever degree, is nothing 
inore Qr less than the judicial exposition, or the judicial execution 
of a positive law: and leaves the conclusion, untouched, that no 
offence is cognizable by a court-tliartial, but what is prohibited 
an,d punished, by some article of the military code, noder the 
sole authority of which the court acts: and, consequently, that 
every accusation or charge most set out, intermSf an oQ^nce^so 
prohibited and punished; or be excluded from ^e cpgtiizance 
and jurisdiction of the court 

Th^ defect of power, in a court-martial, to erect itself into a 
court of honor, and, as such, to assume censorial jurisdiction over 
such breaches of good manners, or good tnorals^ or tif decorum 
and gentlemanly demeanour, as are not made positively unlawful 
by the articles of war, or some statute, is strikingly illustrated 
by the case of a ^ritish officer, tried at the Cape of Good Hope, 

to Vide, Laws U. ^. p. 351, ch. 1 87, art. 3* 1 M«Arlhur, fipp. No. 1, art ^. 
p> 325. 
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under a charge of " scandalous, infamous conduct, unbecoming 
the character of an officer and a gentleman ;" exemplified bj the 
fact, of his having first made a present of a horse to a general 
officer, and then sent in a charee of £ 600 for the same horse. 
Upon which, the court acquitted him of the graver part of the 
charge, ** scandalous infamous behavioun'^ but found him guilty of 
mean, dishonourable aud ungentlemanij conduct ; for which ther 
sentenced him to six month's suspension* Yet, upon an appeal, 
to.the kin^ in council, it was solemnlj decided, that the court 
had no jurisdiction over (his inferior immoraiitj, of mean, shab- 
by conduct : but that, having acquitted him of the legal part of 
the charge, he stood acquitted altogether.(6^ 

The point may, therefore, be taken as clearly established ; that 
a court-martial, having no jurisdiction but one limited and de« 
fined, in respect bothrof persons and offences, can take no cog- 
nizance or any impropriety of word or deed, but such as is pro> 
hibited and punished by positive iaw: and can exercise no dis- 
cretion, in determining eithi^r the le&;al or moral character of such 
impropriety, any further, than simply to decide, from Cicts and 
circumstances, whether it be an offence of the same i|/ecies and 
degree, as that described and prohibited by the law. . 

This brings us to the consideration of the form aA« Inb^tance 
of -the accusation, or charge : in order to determine, |if(. whether 
any offence, cognizable by the court, be set out, in ti^rn^s: and^ 
2dly, if there be, then whether set forth, in such tnanner and 
fonn, and with such specifications, as, according to the ^tablish- 
ed law and practice of courts-mai'tial, may justify calling upon 
the prisoner to answer. ^ 

A more particular examination of the terms, in which the 
charge and specifications, no^ pbjected to, are conceived, may be 
u^efulfy precetled by a succinct analysis of the rules, by which 
Hie form of such accusations is prescribed. These rules shall be ^ 

deduced frcun the most approved writers and authorities, upon 
martial law alone: all of whom concur, with undeviating unani- 
mity, in the terms of the rules now to be cited : and rival ea^ch 
other in the amplifications and illustrations, by which the utility 
and necessity of a strict observance of them are enforced. 

Then there must be a certainty of the offence committed; it 
must^ set out hi such terms, as brin^ it uoet|uivocaltyand clear- 
ly within the law or statute by which it is made punishable: 
in some instances, even words, synonymous with those of 
the article prohibiting the offence, do not suffice; but the very 
words of the law must be used ; as in case of mutiny, &c. 
and the s^ecia^ manner of the whole /ac^ must be set forth, 
with certainty, in the^ specifications. All the circumstances of 
the time, place a^dm(Oiner of the acts charged, must be minutely 
described.,. If disrespectful, coi^temptuQUS, or mutinous woi^s 
be imputed to him, — the very words must be specified : and, in 
the proof of any actsror words charged against the prisoner, it 
is not enough for a witness to say, that acts or words of such ftt 

(b) 2 M'Arthur, cbj 8. p. 297-8. 
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tttch pjffci, were done tr spoke o; but he roust describe the verf 
icta, and prove tlte very words. The more general and vague 
the description of the oftence in the article, by which it is punish- 
ed» the more particular and minute^ must be the speci6cations9 
in the accusation, of the facts and circumstnnces intended to 
be proved in support of it. 'Tis agreed, on all hands« that there 
must be the same precision and the same minuteness ("and. in 
many instances, greater minutenes^s^ as in indictments^ in the ci- 
Til courts. One author, Mr. Tjtier, a Scottish advocate, and of 
course a civilian, would rather compare it to a Uhd ('which i» 
equivalent in the tribunals of the civil or Roman law, to an in- 
dictmeat or criminal information at common law) because the 
libel deals in more minute and diffuse specifications of the facts 
and circumstances cl^rged : and 'tis certain that a court-martial 
more resembles a tribunal of the civil law, than of the common 
law ; since the members unite, in their own persons^ {he character 
both of judge and juror.^ff^ 

The rationale of the rule is the same in all courts: which is 
that the prisoner, being thus minutely Informed under what law, 
for what offence^ and of what facts he is accused, may duly prepare 
himself for his trial. In the same spirit, 'tis required (hat he be 
furnished with a copy of the charges and specifications, aud the 
names and descriptions of the witnesses, for the prosecution, in 
due time before his trial. The object of this rule is, not only that 
he may be prepared to meet the nrntter of the charge; but to 
canvass and, if necessary, impeach the competency or the credit 
of the witnesses. The charges, after a copy of them has been 
thus served upon the prisoner, ye unalterable, but under peculiar 
and extraordinary circumstances, (b) 

Such are the established law and practice of courts martial ; 
deduced from the strongest analogies of judicial justice ; and 
unanimously enforced and illustrated by all the best and most 
approved elementary treatises, which have been received as autho- 
rity for the law and practice of such courts. But, in this country, 
it does not rest upon such authorities alone; cogent and conclu- 
sive as they are ; but upon these authorities, recognized, adopted, 
and embodied into pur nival articles of war; by which it is ex- 
pressly enitpted that th.e <* person accused shall be furnished with 
a true copy of tlue chai-ges, with the specifications,^^ &c, (c) If, 
therefore, the general troctrinc required any corroboration from 
statutory enactment, here it is: for, in the use of the term «^. 
ci^caf lows," every thing is implied, that, either by definition or 
ia practice, had been authentically held to be involved in its 
true meaning and effect. 

Now let this 2d charge and its specifications be brought to ^he 
test Mf these rule^. , 

First of all, as an indictment or information for an ^offence cog- 

^ (?) Adye, pt, J, ch, 6, p. 127-8, Tytler, ch. 5, s. h p- 206-2X8. M'ArthuT, 
B. 2, ch. 1, 8. 3, p. 6—12. MaooiTib, p. 61-8. 

^t^^on^t^ P- ^^"■^- '^>'^^^^' P- 2^^' 244, 338. 1, Mc.\rUmr, 281-2. M«. 
comb, 89, 172. 

rO„V«l. Laws U. S. vol. 3. p. 358. art. 38. ' 



Digitized by VjOOQ IC 



189 

iiizable by a court of common kw ; it is impossible for any lawyet 
to hesttate, one instant, in prpnounctng, that it w©uld be utterly 
VICIOUS antl void : not for the want of s^ny forms or solemnitUs 
merely tcchnicah but for the must essential and palpable defects 
of matter and substance. ' 

Then, by this test, it fails ; there is a plain and incurable fail- 
ure ; the whole must be rejected and set aside. 

But, let the context of the charge be minutely examined and 
tried by the loosest rules, that the greatest latitudinarian, in the 
forms of military jurisprudence, could desire. 

Before its validity, as the description of any offence, within 
tne terms of the naval articles of war, can be determined, its 
meaning must be ascertained : and that is the most uncertain, 
OBscure, and perplexed imaginable. 

The charge itself, considered separate and apart from the spe- 
cifications, consists of two members: but both,,'tis presumed, in- 
tending the same identical act or offence; and only describing it 
with superadded aggravation: the conduct imputed, was unbe- 
comiiig an officer, because it was insubordimte»(a) 
i The first member of the charge is *' insubordinate conduct;'* 
^nd here we are at sea, without chart or compass: for the con- 
duct, imputed to the accused, is characterised by an epithet un- 
known to our languas:e. Being ujiable to discover it in any vo- 
cabulary, or other document of the lan«;uage, either of science or ■ 
of general literature ; it was presumed tp be a term of art; and 
peculiar to the art military. But no research, in bur power to 
make; irito the nomenclature of that art, has been attended with 
any greater success. The next process was to resort to the ety- 
mology of the word : an<l presuming it to be used in the nega- 
tive or privative sense of ''subordinate," the validity of the 
charge, as d precise accusajicm under some naval article of war, 
was. tried by that test But it was not found that any quality, 
negative or positive, to be inferred from the privative torm of 
thatadjective,.could, by any possibility, be made out td be such 
an accusation. Then presuming thkt the adjective "subordi- 
nate" might have some peculiar antl technical meaning, distinct- 
from what is affixed to it in the language of science knd general 
literature, — military dictioTiaries and other wofks, upon the art 
military, have been consulted, but in vain, to detect any such 
techmcal meaning* On the contrary, the only book, on tiirlitary 
affairs, (ind that is one expressly written on tnilitiary juriSprur 
dence,) in which our ver^ partial research has discovei^d the 
word,— uses it precisely m the same sense, as in the language 
of science and general literature: tliat is, as indicating the 
regular gradations in the series of military ranks :/'6;) p, sense, 
Vutirely conformable to th^ generallj; received definition, given 
by the best authorities: •'inferior in order; descending in a 
rcj^ular series." Then adopting the negative fonii of this defi- 
nition, the charge should be interpreted^ *■* conduct not inferior 

faj Yid. tKe terms of the clMurge, ante, p. 7. 
(b) I WAithur, ch. 2, 9. J, p. 15—16. 
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in order; not descending \n a regular sm^;"' and, if such qtraTi- 
tiea be, at all, predicable of any human conduct, moral, civil or 
military, under what article of war, may such conduct be brought ? 
But, the process of etymology has been pushed still further, in 
order to discover the true meaning of this charge : the substan- 
tive, ^^ subordination'^^ has been pressed into the service: and ^tis 
found that, in military language, it has acquired a meaning somewhat 
more exten*ive,ifnotdiitereiitfrom thai by which it is g^enerally 
defined and understood : namely, an obedience to orders^ft] Then 
if^ by any legitimate cuina^^e,^ " insubordinate conduct'* could 
be understood as expressing the negative quality of subordina- * 
tion, we have nothing more or less than a charge of " disobedi- 
ence of order* and conduct unbecoming an oflicer:" a repeti- 
tion, verbatim ^ literatim of the first charge ; the trial of which, 
upon the evidence, is now in actual progresf^, before this court. 

This identity of the first and second charges, thus elaborated 
from the devious circumlocutions, and loose analogies of the peri- 
fhrasis, supposed to be couched in the terms of the second charge, 
18 the most favorable interpretation : for the dilemma is fairly 
put ; it must have that meaning, or no meaning. 

In that sense of the charge, which of the five specifications, or 
-what circumstance in any of them, squints at any disobedience 
of orders ? 

The second member of the charge, *' conduct unbecoming ah 
officer," thou;^li free from the> solecism of language apparent in 
the other, is etjuaUy foreign to the terms and dehnitidns of any 
naval article of war. Even, un^r the extremely vague terms 
of the dSd military article of war, ('which is here distanced in 
vagueness and uncertainty ,j it would be utterly untenable : but 
as the naval code contains no analogous article, there is so much 
the less room to entertain this indefinite and unintelligibie 
charge. Notlnn^ is more uncertain, or more dependent upon the 
evanescent caprices of taste and fashion, than what 4nay "become 
an o^^c^r.'' It may be very uabecoming in 4iim, to do a thou- 
sand of the mtist innocent or indift*erent things in the world: his 
may wear his hat, or his sword, or his coat/^fter a very iruber 
coming fashion t what might be ve^y excusable, in a young sub- 
altern of twenty, nnght /be quite unbecoming, irt the time- 
honoured veteran : in sl>ort, there is no end to the minute instan- 
ces, in which he may transgress the decorums of life and good 
bringing himself within any of the penal pro- 
ry law. . ^ / 

if being vicious and incurably defective in itf 
. in a measure, useless to ifiquire into the nattr>e 
3s X for if the charge fall, the specifications fall 
suhstvaiVAn on which they rest, with every thing 
significancy or application, being taken away . ^ 
We have not, howevep, stopped here % but have cndeavout ed to 
discover whether these specifications, ascertained, with any more 
precision, the true meaning and grueamen of tbe charge. The re- 
sult will be found in the following summary of them. , »^ 

jQa) Dujme's MUitary Dictionary in VojC. 
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1st 9p€Cificaii6n.— In explaining th^ meaning of the charge, 
by this specification, a notable instance of the otd paradox of the 
ignotum^per ignotm^^ of the obscure, explaineU by the more ob- 
scure, met us at the threshhold. Nothipg bat "confusion worse 
* confounded" followed, from having '* insubordinate conduct" ex- 
plained by '* insubordmate letters/^ We are here told that the 
conduct, complained of in ih^ charge, consisted in t|ie writing ' 
oi" various letters of nn insubordinate and disrespectful charac- 
ter." Here our old difficulty, from the new coined word, imub- 
itrdinate, again opposes our research after a meaning : a dif- 
ficulty certainly not diminished by its being applied to letters. 
Our former analogical definition, •* disobedience of orders," 
seems to be further from the mark, than ever. It might be well 
enough conceived, how a man might be ordered not to write a 
letter; and might, by writing one, disobey the order: or vice 
versa: but how the letter itself could acquire the quality or cha- 
racter «f being ** insubordinate,''^ is not so easily apprehended. 

Now take the other characteristic of these letters ; that of be- 
ing " disrespectful ^^ and what article of war denounces *» dis- 
respectful letters" as a military offence? Besides, — neither the 
tcnx)r, nor the substance and effect of these letters, is set forth : 
then how are they disrespectful ; in what degree ; in what does 
the disrespect consist ; and to ic;ftom was it offered ? All these 
particulars are left to the vaguest and most uncertain conjecture. ^ 
There would be na end to the possible modes and degrees, in 
which a letter may be deemed disrespectful. The disrespectful 
chjaraicter, here imputed to these letters, may, for aught that ap- 
pears, consist in such a minute transgression of high breeding, 
jis that mentioned in a Certain popular novel : where a very re- 
fined and fastidious gentleman, receiving a letter sealed with a 
wafer^ instead of^raa^, indignantly spurns at it, as if contaminat- 
ed with the spittle of th^ writer. 

Upon this whole subject of -*' disrespectful leiters,'^^ ov '' dis- 
respectful conduct," or ^'disrespectful iasijiuations," it may be suf- 
ficient to say, that no such offence, in any of its modes or de- 
grees, is to be found among the naval articles of war. — -The 5th 
& 6th of the me/i^ary artrdes do, indeed, punish contemptuous 
ot disrespectful word«, towards a certain description of enumera- 
ted personages :(^fl^ but there are no such articles in the naval 
code: andiftliere were, there is no charge or specification to 
Iwing the case within them. The naval code punishes mutinous 
words: and the treatment of a superior officer with contempt :(b) 
There is uo pretence here, that inj Conductor any language of 
Com. Porter, was liable to either of these imputations. " Con- 

faj " Any ofRcer or soldier who shall use amlemptuous 'tir disfrespecfful 
words, against the President of the U. S., the Vice Pi-esddcnt thereof, ihe 
Congress of the U,. S., Or the chief magisti-ate or Legislature of ai^y of the 
U.S. in which he may be quartered, if a commissiQned officer, shall,* &c. 
Akt, 5. • . ,. 

.«»Aiiy officer or soldier, who shall behave himself with contmpi or disre- 
4pa^ towards his commanding officer, shalV'&c. Akt. 6. 
V*J Abt; 13. 
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tempV^ Uy ^ *' superior officer, ^^ is a technical term; ami is, bj no 
means oecessarilj com pre! tend oil in the imputation either of "dis- 
respectfulletters," or iiisrespectfulinsinuationsi."-;-Be»ides, there 
is not in this charge, or in any of the specifications, the least 
suggestion, that any disrespect w^s conveyed, either by the let- 
ters or by the insinuations, to any superior officer, within the 
meaning of tlie 13ih naval article. But the speciiicatu»ns are all 
so radically and incurably defective, in other respects, that this 
is t^carce worth mentioning. 

^iL Specification. — This might be discusse*! by a single ques- 
tion : namely, what article of war, or what 4ither law had made 
it unlawful, or, in any sense, improper, to publish tl>e prt>ceed- 
ings of the court df inquiry; after that court had made its re- 
port; had finally disposed of the subject; and had been dissol- 
ved? The proceedings of ,the court were necessarily open and 
public to all the world : all the world was free to publish them: 
and why not Com. Porter? If, indeed, it be not a solecism in 
terms to accuse him of publishing what had already i^een made 
public, without any agency, active «)r passive, on his part. 

Tiiis presents a very diflTerent question, from that of publish- 
ing, during the pro^iYJW and pendency of a trial, detailed and 
piece-mftil reports of the evidence, from day to day : a practice , 
peculiarly incom|>.aibie with the order of proceeding, in military 
courts; and highly improper and mischievous, for many obvious 
reasons, in any court. If Com. Porter had violated the respect 
and duty incumbent on him, as a party before the court of inqui- 
ry, by making any such obnoxious publication, he woul4. doubt- 
les3,have been called to a sutnma.y acci»untby the court, in the 
exercise of its incidenial power to punish the Contcnipts of par- 
ties and witnesses. But with U\e irial, every reason ag^linst a 
detailed and public rqiort of the proceedings ceased: and, ac- 
cordingly, it is one of tlie most ordinary, and, at the same time, 
of the most unquestioned rights, to publish such re po<ts, after 
the trial. In this case, the functions ai' the court of iiwjuiry, up- 
on which such publication might have operated improperly, had 
ceased: and if any inconvenience has lieen experienced, in prac- 
tice, from publlcaiions which may operate on the deliberations 
of the executive, by convincing or iofi^rming his judgnient, it will- 
be time enough t(» punrsh tlie act, when some law shai( have made 
it c»-iminal, Fnnn this sjpecification there is the absence of eve- 
ry circumstance tij;\r might have shown how this publication was 
eilhcv actiiallif 01' jMJsaibli/ mischiercwis. The nature of the pro- 
ceedings so published, attd the motives and objects of th« publi- 
cation, are circumstances that are altogotlner overlooked, 

$d Specification. — -An incorrect statement of these proceed- 
iut;s." Here, again, wo ask, what definite idea, either of tite 
fart, or of the gravamen of the charge, does this specification af- 
ford? Wherein does the incorrectnes consist? Is it in thej/uncv 
taation, the orthography, the syntax, ov any other transgression 
of grammatical rules?('a) In what degree, and to what extent is 

faj This anticipation proved prophetic. Indeed, when the incorrectness 
of fi/a/<^/w€«/,cJlarged in this specihcatiom, came, in the course of the tmi, to 



^ 
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it incorrect ; and with what design dr motive was it made loi^ 
Ts it in ihatei'ialor immaitenal circumstances ; from inadvertency 
ov design? Here, again, we ^re»left to illimitable eonjectnre, 
fur att these particulars; which sboufd have been distinctly and 
precisely detailed and set forthin the charge and specifications: 
but wbicii, indeed, fitter they had been draivn out, in the minu* 
test detail, could have constituted nd^offence, cogni^ble by the^ 
court; unless criminal falsehood, from corrupt, or mtflicious mo- 
tives, could have been imputed ; so as to make out a charge of 
scandalous condwctr &ic. iinder the Sd .naval article of war. 

4th Specitication, Here, We have nothing but a new versioOt 
without the leastvamendment, in point of minuteness or preci- 
sion, of the 3d s^edfication.* It contains only some additional 
aggravation, but not one additional /flct** the aggravation is, 
that the same publication contained various insinuafioiis highly 
disrespectful to the Secretary of the Navy, and to the court of 
inquiry. This might, also, be disposed of by a single question: 
namely, what article of the naval code, makes any siich disre- 
spectful insinuations criminal? But it may be further asked^ 
what passages of the publication were fraught with these insinu- 
ations, and with what insinuations were they fraught?' Why 
were not ali these pAftiqulars specified, so that the court might 
have judj^ed, foritself, whether the iwttehiof^ Yreve le^timate de- 
ductions from the conte^; and, if so, whether di8i*espectfu!, 
and tfi >hat degree, and to Avhom?-*-As it now stahds, th^ whole 
matter is left so vague and uncertain, as to defy the sagacity of 
tlie most experienced jury of sworn guessers: if, as hasbeen re- 
ported, but I knov^( not upon what authority, there ever were, at 
any time or place, any such aqxitiary.tath^ l^egular admihist^- 
tion of justice. . ^^ 

5th Specification. — After what has been said of' the others, 
this requires little or iio comment. What particular documents 
are here alluded to and intended, under the geperal description 
of "official communications and correspondence," or of '* pub- 
He orders and instructions ;'*— whether there were any injunction 
of secrecy respecting them, either express from a competent au- 
thority, or nececessarily implied by their nature and character; 
to whom they ^e re disclosed ; — the time when, the. place where, 
and the manner how ; are circumstances unexplaineo, and alto- 
gether overlooked: which it would be vain to guess at: and if, 
p^rchance,\hey should be come at, by the most fortunate and pni- 
raculons of guesses, they would be utterly inconsequential and 
useless, under the existing frame of the principal charge. No 
one circumstance, either ot the distinctive description and iden- 
tity of the documentSj or of the time, place, or manner of their 
publication, is given; except that one set is said to have been t 
** made public" "in the same publication," referred to in the 
former specification : and that the other set, is said to have been 

be afterwwds deduced into particulats, it hinged upon matters even more mi- 
nute than what were here anticipated : as appears from the «* list of yari^nce^*' 
explained, ante, p. 132—141. No?. 1, ?, 5, 6, 7, 9, 10, 13, 14> *c. 

25 ^ . 
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«(i^e BttUic on oUier occasions," witliin a given period ef * 
about eight or nine monthsw— Now, if every other objection were 
ont of the way, what should be said to this latitude of time; tn , 
tbefaceof tlie conclusive authorities, above cited; kj which the 
utmost latitude allowed ('and that only in extraordinary cases 
and from an evident necessity^ is an alternative, either, of the 
day, or of the mtmtk, immediately preceding or succeeding some 
certain day or month named in the specification }(a) 

The aim and ultimate end of these objecHuns are analagous to 
a motion to quash an indictment, in a court of common law^ fur 
any Inherent vice in its frame ; which makes it evidently vain and 
fniiUess to proceed with the trial of it. 

The counsel would beg leave, in conclusion, to remark, that m 
raising these objections, against the regularity and the ^fficacj 
of the procedure in this case, and in taking some pains to ex- 
plain the grounds of his objections, he has been actuated by pub- 
lic considerations, apart from the particular interests, and uncon- 
nected with the personal wishes and inclinatloos of his distin- 
guished client* The principles, involved in these objections, are 
certainly of general interest, and permanent importance to the 
service: and now, amid the repose of a profound peace, is the 
accepted time to adjust the land-marks, and cwnsolidate the bul- 
warks of right and justice, in matters of military judicature; to 
e8taJ>lish well considered and safe precedents ; ana to supersede 
all such, if any there be, as, amid the hasteand confusion of ac- 
tive service, have been unadvisedly ami silently admitted in 
practice»to the peril pf individual security, and of the dignity 
. and respectability of our military establisnments.(^6j All these 
, considerations, doubtless, deserve, and will receive the delibe- 
itte attention of this court: but they are not such, as, alone, 
should have determined the professional course of the counsel, in 
the conduct of his client's defence. We clearly perceived from 
the frame of the^ charge and its specifications, that the wh^Ie 
matter of accusation, therein exhibited, was not withiil the pre* 
6(:ribed limits of this court's jurisdiction; and that, so being 
0orani non judice, the trial of it must necessarily be a vain and 
fruitless consumption of time and labor ; without any detei-Qti- 
niiteissue, or conclusion of guilt or innocence: and, consequent- 
IVt that his client could neither be acquitted nor condemned, ju- 
d\ciaUy^ of the /acfs charged-againstthim. Under such circum- 
stances, it was his imperious duty, to advise the qoashinz of a 
tedipus and unpleasant discussion; irksome to all who ^el an 
interest (and it is an interest coextensive^ with the limits o( the 
countjrjr^ in the tranquillity and reputation of the eminent aM 
meritorious public /unctionaries, involved in the dispute. To tjie 
force of these reasons Com. Porter has, at length, yielded : af telr 
, the ei^rnest representations and unequivocal advice of his couq- 
sel had overcome a very natural and unaffected reluctance to do^ 
or to have^one, in his behalf, any thing that might expose him 

fa J 2 McArthur, p. 8. Tytlep, p. 214* 
aj Vid. Adye, p. 9^. ' 
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to any possible suspicion of a desire, to era^e a trial of the charge, 
upon the evidence*-— Indeed, enough maj be inferred, even» 
from the verj vague and unsatisfactory intimations of the charge 
and the specifications ; from their cautious evasion, or timid 
recoil frpm a direct approach to a charge of any thing criminal 
or dishonorable ; f without adverting to other matters of pubKc 
notoriety) to repel every possible Resumption of his fearing^ or 
having reason to fear the le:ist detriment, from the most cofnpre* 
hensive and minute investigation of the facts connected with 
this branch of the iiccusation." 



We very much regret the want of the document, that should 
here follow i bein£ the answer, at full length, put in by the jud^e 
advocate, to the injections raised by the counsel, as explained in 
the foregoing notes : and that Ive should be compelled to substi- 
tute a meagre summary, from notes taken during the delivery of 
the answer, before the court. We shall not pre^nd tiiat it is in 
our power t<^ do justice to the manner, the larigoage or tbeillui- 
trations, with which the argument of the judge advocate was sut* 
tained: but simply to state, £iirly and concisely, its essential" 
points : so as to make what is said, in reply, kitellieible. As soon 
as the argument can be obtained, in ext^nsot it shall be added* in 
an appendix. 
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[Saving got possession of the judge, advocate's areunietU, aspuh- 
Ushed b^ authoritjf, in time to cancel what, had been composed, 
of OUT summary, and insert the arj^ment^ at tar^e^ in its ^ 
place; we have stopped the press for the purpose; and here pre- 
sent it to the reader, as so published.'] 

Answer cf the Judge Advocate to the 'preceding objections submit- 
ted h/ commodore Portends counsel. 

The paper sabmitted to the court' on Saturday was stated bj 
the dfUQsei of captain Porter not ;to be precisely m that state in^ 
which he wished to annex it tathe r^onl. Witli a view of ena- 
bling him to complete the trahscribinff of it, and to correct any 
verbal ioaccuraeies which might, in toe hurry of copying, have 
inadvertently crept into it, it was left with him under an engage- 
ment that it should be transmitted to me in (he course'of the 
evening. Not having received it, I was compelled to despatch a 
messenger for it on the following morning* and it was not until 
about half after ten a'clock that it was put into my hands* 

These circumstances are now reterretl to as my apology to the 
court for th^ imperiect manner in which it may be supposed i 
have replied to the long and ingenious paper of the accused, the 
work of an accomplished and skilful lawyer and scholar, prepared 
with ampje time for reflection and research, and to whidi 1 am 
thus uaexpectfedly called upon to reply in the-brief perifd of a few 
hours. Unwilling, however, that any delay in the proceedings 
of the court should be attributed to me, I shall endeavor to prer 
sent to the court as full an exposition of my views and opinions 
upon the question, submitted for its decision, as, in the circum- 
stiinces to which 1 have referred, is practicable. 

It will scarcely be expected or desired by the court, that 1 
shouW follow the leariied and ingenious counsel thro' thediscur- 
give course which his exuberant powers enable him to pursue, 
with so much facility, beauty, and fancy, upon almost every oc- 
casion. I shall consider the questions*in a simple and practical 
manner, and only labour so to present my views, as that they be 
at once perfectly intelligible to the members of a court, who are 
notpresuToed to be very deeply skilled in legal technicalities or 
philological criticisms, and at the same exhibit a full answer to 
the argument that has been submitted. 

Before proceeding, however, to examine critically the various 
objections which have been urged to the second charge, and the 
specifications thereof, I would beg leave to submit a few prelim- 
*"^ '*«fnarks for the consideration of the court. 

The analogy, which it has been the object of the learned eoun- 
sel todraw between the proceedings of civil courts aufl military 
tribunals, and on which he has exhibited so much ingenuity and 
deep research, is admitted to a considerable extent. The object 
01 all forensic proceedings is the same, and the forms of prac- 
tice calculated to attain the end in view, may well be supposed. 
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even \n different ages and in remote countries, to bear a consid- 
erable resemblance to each other. Still more reasonable is it to 
presume that the original practice of military courts was in a 
great measure borrowed from that which had bfen previously ^s-, 
tabtished in the civil tribunals of the same country. The princi- 
ples of both were originally the same, the forms of proceeding 
were analogous, and though roodilicltions would inevitably be 
introduced, from a vsirie^y of causes, an^ many forms familiar to 
the one be unknown to the other, jet a considerable resemblance 
woi|ld continue to subsist. It is-^ therefore, generally laid down 
by all writers on military courts, that when their own rules of 
practice and principles of decision are not calculated to meet th^ 
exigencies of a particular case, reference should be made to the 
civil courts of the same countiry to supply the deficiency. A re- 
ference ought perhaps to be made on the present occasion, to the 
practice of the common law courts, and the result of such refer- 
ence may be widely different from what is contemplated by the 
accused. No jwinciple of law is better established in the civil 
courts of our country, as well those nf criminal jurisdictiorii as 
those which are confined to the decision of private controversies— 
those which ar€! g<^erned by the principles of the common law, 
as well as those which draw their iirigin and derive their princi- 
plesr of proceeding from the civil or Raman law, than that the , 
accused in criminal prosecutions, and th)e defendant in private 
controversies, may avail himself, by way of defence, of a defect or 
informality in point of law in the charge alleged, or. may con- 
trovert the facts upon which he is sought to be convicted. In the 
case of an indictment at the instance of the government, he may 
deny the facts with vvhich he is char^ed.^r admitting them, may 
deny that those facts amount to a criminal offence. He may, to 
employ technical language, either demur, or take issue upon the 
indictment.—He cannot, however, do both. He cannot plead 
not guilty to the indictment, and at the same time controvert its 
sufficiency in point ^f law. fie may resort to either defence, but 
cannot at one and the same time adopt both. The role is the , 
same in civil controversies, and the practice of the civil law courts 
is precisely analogous. ^ , 

Conceding then that the analogy ^exists, for which tlie accused 
se strongly contends, and which, with certain modifications long 
and welLestablished, undoubtedly exists; it* would seem to fol- 
low, necessarily, that the accused in the present instance has a 
right which it is not intended to controvert, to make his option, 
whether he will demur to the charge, as insufficient in law, or de- 
ny it as unfounded in fact. He has chosen the fiirmer course, and 
the consequence of such election may be ascertained by reference , 
to the practice of those courts from which his right is derived. 
" If the defendant demur to the indictment, whether in abate- 
ment or otherwise, atid fail in the argument, he shall not have 
Judgment to answer over, but the decision < will operate as a con- 
viction." Such is the doctrine laid down by one of the writers f 
of criminal law of the highest authority. ('a j Unless in cases 

-' (a) lChitty,301,(442) 
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where the paaishment it dca6i, in which* from principles cf hu- 
manitj, a ^eater laHtade is allowed, a prisoner who deaikif to 
the indictment, admits the facts with wliich he is charged, and 
restS' his defence opno the law alone. Should the indictrnf^'be 
determined sofficient, he is adjadged gniltj. The anali^ Ami 
for whtch the accused contends in the present case would, ii |res- 
sed to the extent to which it must be carried, if admitted at alt« 
invot?e this consequence, that if it should be determined br the 
court that the present charge and the specifications under 11^' do 
contain an averment of an offence of which this court can iUtt 
c^nizance, he is precluded from. going into loj evidence ettfiier 
«rexcolpation or mitigation, but must, bj the decision of fh]fc 
court against tbe validity of these exceptions, be adjvdged IgSt- 
tj to the full extent of all with which he i^ charged. Havi&g 
selected the ground on which he will rest his defence, the yirj 
doctrine for which he so vehemently contends, confinea him to 
that, and to that alone. 

The present application to the court is.assimilated bj the coun- 
sel for the accused to a motion, sometimes made in crfm'raal courts, 
to quash the indictment. The resemblance is defective in nu- 
merous particulars, ft will be unnecessary to refer to more than 
one which is perfectly decisive of this question, and which is dis- 
tinctly stated by the same author from whom I have just quoted. 
" It is therefore, a general rule, that no indictments which chaise 
the higher offences, as treason or felony ; or th«ise crimes which 
immediately aSect the public at large, as perjury, foi^ery, extor- 
i^ion, conspiracies, subornation, keeping disorderly houses, or of- 
fences affecting the highways, not executing legal process, will 
be thus summarily set aside.'*(6) 

Another remark is eminently cntKIed to the consideration of 
the court, not merely as strongly corroborating the conclusion to 
which I have already pointed, but from its own intrinsic impor- 
^nce. At least two of the specifications charge a fact, which it 
IS presumed, will not be controverted, and the only question which 
could seriously be contested before this court, would be that now 
raised ;-^o the facts therein set forth, constitute offences for 
which the accused can be made amenable before a military tribu- 
nal. It will scarcely be denied, and indeed the counsel for cap- 
tain Porter, has intimated to roe, that the fact of publishing the 
pamphlet alleged in the second speciticatioQ, and various instan- 
ces of the facts averred in the fifth speci6cation, will be admitted. 
The facts being conceded, not merely hv inference of taw, but 
literally, the only queiUion remaining is, do they constitute an 
offence of which this court can take cogni/Ance. The determtn- 
ation of that questi<m is, at all events, therefore, to that extent, 
a decision as to the guilt, or innocence, of the accused. By the 
oath admiuisteted at the organization of the court, the promul- 
gation of the sentence of the court, is prohibited to each of Its ' 
members, and to th^ judge advocate. If, therefore, this question 
should now be decided, as merely a collateral one, ^nd that de- 



(6) 1 Chitty ^03, (^300.) 
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cfi^ti fK>t be regarded as a final de^ermioation of the case, and 
as such atiuounced to (He department, the consequence seems in- 
evitable. So much of the sentence of the court, as ascertains 
vhether the accused is or is not guilty, is promul^^ed contrarj 
lo the oath which has been taken« These considaatiuns can 
scarcely have escaped the vnoticc of the very able counsel of th6 
accused^ and it is not to be preisumed» that the consequences 
vtrhich have been pointed out, were not anticipated. At all events, 
the court has been placed in this dileuiina by the accused, and 
- upon him itiust thfe consequences rest. 

1 would beg leav^, respectfully, to submit to the consideration 
of the court, another view of this question, not confined, ia Us 
afpUcation to ihe.presetit case, but of great and general impor- 
tance, Military tribunals are, as has been conceded by the coun- 
sel for the accused, in many essential respetts, courts of honor. 
Many of the chai^eis," which it is usual to try before them, involve 
considerations of iufini^ly higher moment, to the individual ar- 
raigned, thAn the mere puiiishment to which, if found guilty^Jie 
will be exposed. The honor of ari ofBcer in the navy, should be 
infinitely dearer to him than any other tOnsideiation. The mem- 
bers of such cotirts are far better quulitied to decide upon qt^es- 
tiohs of this character, tlvan upon the subtleties of special plead- 
ing. Or the refinements of verbal criticism. It will be a sutje^t 
" of regret should it become common ih the -service, for officers 
charged with conduct anbecbming their chamct^r, involving th^ir 
personal honor and veracity, to rest their defence Upon technical 
forniJilities and critical niceties; which, even if allowed to pro- 
tect thein from punishment, will leave them exposed to obloquy 
and odium as guilty, in point of fact, of what is perhaps in inac- 
curate ianguai;e, alfeged against them. What gratification will* 
it hereafter aftbrd, eiilier to the high-minded honourable gcntle- 
jnen, vvhq usually compose a court-martial, or to the high-minded 
and honourable associates and companions of one arraio;ned b«- 
fure them, for conduct unbecoming his rank arid station, if on the 
strength of a precedent established by such authority as thktri- 
banal, the accused should be absolved from punishment, becaase 
the person who drafted the charges, has committed a verbal in- 
accuracy, or technical error, which, though it may nullify the 
cltargein point of form, leaves the character of the accused, bur- 
thened with all the odium which the accusation itself creates, 
auga\ented by the tacit admission of guilt, which is involved by 
rent ins liis defence, not upon a denial of the fact, but a nicety of 
special pleading or a philological criticism. 

So long as the members of a court-martial can perceive, that 
the offence charged, is couched in language sufficiently perspi-^ 
cuous and precise, to apprise the accused of what he is <:alled ' 
upon to answer, so long;, it is hoped, will they be averse to receive 
any defence, grounded upon mere defects of form. Such tribu- 
nals will ever be opposed to try i no; a brother officer, upon charges . 
purposely couched in ambiguous language, calculated to mislead 
or entrap the accused. While they will be disposed to exact oa 
the part of the prosecution, all information, au4 every light 
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which ean be required by the pisoner, fairly and fully, t<^ meet 
and refute the charge, tbej will be equally indisposed to demand 
that degree of preciRion and formality which, while it contribates 
DO aid towards preparing the defence, Qr guarding against oppres- 
sioi^ or surprise, onljr enlarges the field for the display of inge- 
nious and captious ^criticisih. 

When such ceases to be the regulating principle of courts- 
martial, all that now constitutes the pride ^nd honor of the ser- 
vice, will be at an end. Officers, instead of devoting their time 
' and attention to their professional duties, instead of cherishing a 
lofty and chivalrous sense of honor, inst^d of encouraging ^at 
ttirit and feeling, which, while it confers 4iignity and magnanimi- 
ty upon the superior, gives elevation and respect to the inferior 
in rank; will resort to the quirks and quibbles of the special 
pleader, the subtle casuistry of the professional logician, or the 
pedantic, refinements of the verbal'critic. - Ilow far such a change 
IS desirable rests with this court to determine. With great jus- 
tice has it been remarked, tliat the decisions, of this tribuniii will 
be looked to with respect am^ deference, l^recedents here estab- 
lished will be followed hereafter ;and great weiisjht will neeessarilj 
be attached to every opinion emanating from sudi high auth»u iiy. 
An appeal X)f a somewhat personal kind was a day or two since^ 
made to me. A hope was intimated, and that hope is now enfor- 
ced by something bearing the appearance of a threat, if not grati- 
fied, \haC the judge advocate would xlrop the charze, to which 
exception has* been taken. It seems to be intimated ^at an in- 
yestigation would, or might, disturb the tranquillity or reputation 
of some eminent and meritorious public functionaries involved 
in the dispute. Such a step, under these circumstances, would 
be repugnant to the wishes, and under any, would be wholly be- 
yond the powers as well as incompatible with the. duties of a 
judge advocate. The charges h^ve been preferred by the gov- 
ernment, and bv it submitted to this court for adjudication. 
The power whicn preferred ean alone withdraw the accusation — 
the tribunal to which it has been referred, can alone judicially de- 
cide it. 

It may, however, be observed, that the government cannot be 
supposed to be tenacious upon this subject, nor is the smullest so- 
^citude felt by the judge advocate as to the decision of this 
question. Those who alone are interested, are the accused and 
others belonging to the service: and such a decisiottas is craved 
may well be deprecated by them^ The offences charged, are 
iluch as tl\e government possesses ample means to punish. It 
can vindicate its own authority, and protect itself from contu- 
melious or insulting language. Disrespectful conduct and let- 
' ters, to the head of the Navy Department, have heretofore been 
. punished without the instruilientality of a court-martial, andi 
may be again. If this court shall determine, that such conduct 
and such language constitute no offence, of which it can take 
coirnizance, the ^consequences of that decision will be felt, and 
felt only by those belonging to the service. The governthent, 
instead of submitting caSes ef this description to the determina- 
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tionof such a tritMinali instead of bringing tho$e who have offen* ' 
ded before their peers» for a fair and impartial trial, will t»e com- 
pelled by the principle of self preservation, to exercise the pow- 
er which it possesses^ of punishing the offenders. The act of 
submitting this case, therefore, to this court, so far from being a 
measure at which the accused ought to take exception; should be 
received by him in the same feeling in which it was done. The 
only object was to afford him an opportunity of submitting to the 
impartial determination of his peers, whether any justification,^ 
any extenuation, any apology, could be offered forconduct, which, , 
in itself, seemed so highly reprehensible and so deserving of pun- 
ishment. If this coprt 'shall determine that, in point of law, 
every officer in the navy may, without violating any artiste of 
the naval code, and without subjecting Ivimself to punishiacfnt, 
before a military tribunal, write disrespectful and insubordinate 
letters to the President of the United States, and to the Secreta- 
ry of the Navy ; may publish to the world his orders and in- 
structions from the government, and his correspondence with the 
department; may publish accurate or inaccurate statements of 
the proceedings of courts of inquiry, while the same are under 
advisement of the executive ; may make charges and insiuuar 
tions, not warranted by the facts, highly disrespectful to the Sec- 
retary uf the Navy and the members or a court appointed tp in- 
vestigate his cofiiduct — so let it be. The individual, charged by 
the^ government with such insubordinate conduct, should be the 
last to desire to withdraw such an accusation from the decision of 
his brother officers. 

On this occasion, a$ on all others, in which it prefers charges^ 
the ^vernmentha^ex{)ressed its opinion 
accused Is alleged to have committed, are 
serve punishment. Ail charges brought \ 
nal, necessarily involve the idea, that tl 
them, conceives the facts set forth to be ci 
which they are soch^a^ged, unless sbmeci 
cation or mitigation can be presented. 1 
mittingthe charges to the consideration ol 
tain judicially, whether or not, he has actf 
acting, and whether he was jus^ti&ed by 
which he was placed^ in so actiuj^. In t 
opportunity has been afforded to the accu 
bunal, of proving that be was authorize 
which is accuaed of being disrespectful ; 1 
insinuations alleged^ to bfi not warranted by the facts were true, 
and that he was justifiable in the conduct which is charged to be 
reprehensible. Instead of availing himself of this opportttnitj^ 
he insists that these altegations, if. true, cbn^in no matter to 
which he can be called upon to aiiBWc^r before a court-tnartial. 
He rests his de[)ence upon the taw, and by the law hiS; case muH 
be decided. . >, 

I shal I now proceed briefly to examine the objection»v both gen- 
eral and particular, that have been urged, and shall endeavour to 
26 
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ntitff tlie amrt Inr reatoB* bj positiTe enictveiii, and bj |ireGe- 
dents «f li%h Mttsritj, that this char|;e, and each and ewerj of 
tiw apedfi<atieM, are snSctent in point of law. 

On the present eccarinn it nay be considefed as snperflamis 
to disprove the correctness of a general position which has been 
asserted with so nnch eonfidrace bj the verj able counsel for 
the accBsed, that no offence can be tried heme a conrt-nartiil. 
bvt one which is specbllj prohibited bj some positiye statntoiT' 
, enactment. To shew that the learned coonsel has been in this 
liarticnlar not qaile so accurate as night baye been expected from 
his known accoapUshoients ani) varied erudition, I shall beg 
leti^. to cite a single passage from an author to whom he has fre- 
miontl^ referred. Mr. Tjtier, after quoting the 36th section of 
the British mntinj act» thus proceeds to comment upon its pron- 
iionsw— ^ Aldiongh it follows from these clauses, that no crime 
whidi is mentioned and defiojM bj die articles of war, is pooish* 
able by a conrt-martial in any other manner than that which is 
ttieciallj directed bj those articles ; jet it does not follow that 
there are no crimes punishable bj a conrt-martiai, but such as are 
enumerated and declared to be punishable bj the articles of 
irar.'' (a) He then proceeds to shew that a court-martial roaj 
inlict punishment for any breach of the regulations or orders res- 
pecting the arm j, though nothing touching the same should ap- 
pear in the mutiny act or articles of war. In the followiug page 
ne continues^—'* But there are offences which admit of no precise 
definition, iind yet, which in the militarj profession, arc of the^ 
most serious consequence, as weakening and subverting thai: pr'm- 
oipie of honor on which the proper discipline of the annj must 
materiallj depend. Of these, a court-martial, which is in tite 
hi^iest sense a court of honour, are themselves appointed the 
pole judges, or rather the legislators ; for it is in thwr breasts to 
d^ne the crime, as well as to award the punishmentt'^ 

Every officer in the Navy, occupies a particular relation with 
the President of the United States, Iris commanding officer, by 
Whose appointment, and at whose pleasure he holds Kis Corhmis- 
si0n. Many instances of crimes of a military character might 
be eiUHnerated, which are not in terms prohibited by any code of 
navallaw. Many military offence? it would be impossible to de- 
fine, with the same accuracy with which' offences at common law 
are defined. Many are wholly dependent upon the relationship 
wshich stibsists between the officer and his superior. Among these 
is inmhordinatian^ a term perfectly well understood, both int^i- 
yfl life and in military service. The definition, or father de- 
scri|Hion of subordindtionf has been given with great accuracy in 
one of the worics to Which the teamed counsel has referred,^ and 
it will hereafter be particularly cited. Without subordination no 
service can exist, nodiscipltnie be enforced, no harmony presefv- 
ed. It is peculiarly a military ddty, though by no means exclu- 
sively so. The general peace of society, the domestic tranquiUity 
of families, cannot eo*eiist with insubordination. The general 

(a) p. lor— 8, 
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meimtiig of the term 8Ut>or4inatloii^ rotj be distinctly ciiii^re^ 
headed, but it would be impossible to enumerite sdl the cts^^ 
much less to describe them with lo^cal accui^ftcj, in wbich an of- 
ficer maj be guilty of insubordination. The meanii^ of the term 
bein^ comprehended^ and no soldier can long r?m^in ignof ant ^ 
its signification or of the necessity for enforcing i^ i^ apfdica- 
tioji to particular cases, must be determined by the MHndcBsicre- 
tion of the court. In this respect, it is analogofis io iKi^tivoaii 
conduct, disobedience of orders, &c. which must aWays and ne- 
cessarily be equally va£;ue and indefinite, and be eqMally applica- 
ble to a thousand wholly dbsimilar actions. 

So also, in regard to conduct unbecoming an officer^ or as fie 
same idea is frequently expressed in military bool^s, and before 
military courts, unofficer-like conduct^a form of expression whi^h, 
though perhaps not found in any yocabulai7, is as intelligible as 
any other in the language. Whether any particular act merits 
this epithet, can scarcely be a matter of serious doubt among of- 
ficers whose own characters and demeanour clearly 4^monftra^ . 
that they perfectly well understood in theory, and never omit in 
practice, a conduct which becomes their rank and station. If 
dQubts on such a question should arise, they will neyer be solved* > 
nor will the minds of the members of the tribunal whose duty it 
is to decide them be illuminated, by special pleading; or verbal 
criticism. The instances are numerous in which officers iot^nr. 
own service have been arraigned before military courts for acta 
which are stigmatised as unbecoming their station, and perhaps 
it would be difficult to conceive a more complete disqualification 
fur. holding a couvmission, than an actual ignorance of the mean- 
ing of these phrases. 

The learned counsel, in commenting iipon this charge, has al- 
leged that " the conduct imputed io the accused, is character- 
ised by an epithet unknown to our langnage;'' and,,aft^ ex- 
hausting bis critical talents in conjecturing its meaning, he comes, 
at last, to the conclusion, that the signification to be attached to 
it, the ipaat favotirable to the prosecution, is, that ar stefrordiim- 
tipn has, by on^ single author, been made to signify ^Ifedience of 
fir ders J insubordination^ or inmbprdinate cQtuIuct, must mean disn 
^edience 0/ orders, • 

Without indulging the idle expectation, that it will bein.my 
power to compete with the ingenious gentleman in his phiUdo^- 
cal reseaches, or to do full justice to a snecimen af verbal criti- 
cisn^^ widcb, however suitable an appenoage to the diyefsions of 
Purtey, geems to have wandered out of its |>roper sphere, when it 
found its way into the proccedingsof a|court-maf*tial, I must beg 
thejndulgent attention of the court to a f^w remarks. 

One oftiie mast beautiful and philosophic writers, whose works 
embellish Englis/i literature, commenting upon a similar effort 
of ingenuity, asserts that it proceeds ** on a supposition, founded 
on a t<»tal misconception of the nature of the circumstances, 
which, in the history of language* attach different meanings to 
the same words, and which, often, i>y slow and insensible grada- 
tions, remove them to such a distance from their primitive or n- 
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dtod SQDse, that no ingenuity can trace the successive steps of 
their progress^'' fa) 

The signification which the learned counsel has quoted and ^t<- 
tributed to the words subordinate and subordinationy is unobjectiou ^ 
able ; I shall, however, shew, that thejr are employed by high au- 
thorities, in a sense perfectly appropriate to the present occasion. 

In the report made by general Scott, containing a system of 
field service and police, submitted to Consress, Dec. 26, 1820, p. 
50, and approved by that body, in giving his definition of disci- 
pline, he attaches to it this meaning : <' correction, or theenforce"- 
roent of subordination ; the award and infliction of punishmeht, 
consequent on a breach of that subordination, that is gonsequent 
on a neglect or breach of some duty." 

In the present military code, it is repeatedly, it is believed, 
empfoyed in the same, or closely analogous sense. In Duane's 
military dictionary, quoted by the learned counsel, it is thus de- 
scribed: '' a perfect submission to the orders of superiors ; a per- 
fect dependence, regulated by the rights and duties of every mili- 
tary mah-^from the soldier to the general. Subordination should 
shew the spirit of the chief in all the members ; and this single 
idea, which is manifest to the dullest apprehension, suffices to 
shew its importance. Without subordination, it is impossible 
that a corps can support itself— that its motions can be directed^ 
order established^ or the service carried on. In effect, it is snb* 
ordination that gives a soul and harmony to the service ; it adds 
strength to authority, aind merit to obedience ; and while it secures 
the efficacy of command, reflects honour upon its execution* It 
is subordination which prevents every disorder, and procures 
every advantage to an array.*' 

In the same sense is the word employed in die first article of 
the rules and regulations for the government of the navy ; "the 
commanders of all ships and vessels of war are strictly enjoined 
and required to shew in themselves iv good example of virtue, 
honour, patriotism, and subordination.'*^ 

In the £d vol. of Marshall's life of Washington, p. 245^6, that 
eminent authority remarks-— «' The army was /Consequently found 
in a state of almost entire disorganization, and the difficulty of 
' establishing the necessary principles of order and mbordinaiiottf 
always considerable among raw troops, was greatly increased by 
the short terms for Which enlistments had been made." 

In a letter from general Washington to governor Henry, of 
Virginia, note XIX, at the end of the same volume, he «ays— 
"discipline and subirrdination add life and vigour to military 
movements." 

If the signification of this term should be considered as ascer- 
tained by the ftwegoing citations, whi<?h have been introduced, 
for the purpose as well of showing the military sense of the terrti, 
as the hi8;h importance of tJie military doty of subordination ; it 
would, perhaps, be unnecessary to consume time in shewing, bv 
reference to equally high authorities, the meaning of the w®r(I, 

/"aJStewftrt'sphilos. Em. 239. 
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and the dangerous diameter of insuBordination* It\ might be 
sufficient to quote from Dr. Johnson's preface to his dictionary, 
a single passage, to shew why this term is' not found in any vo- 
cabulary of our language, if such indeed be the fact. That learn- 
ed iexicc^rapher observes—" of some forms of composition, such 
as that by which re is prefixed to denote repetition, and un to sig- 
nify (Sontrariety or privation, all the examples cannot be accumu- 
lated, because the use of these particles, if not wholly arbitrary, 
is so little limited, that they are hourly affixed to new words> as 
occasion requires, or is imagined to require them." 

I shall, however, cite a few examples of the use, as they will 
serve to shew the signification of the word. 

The chief justice, in the 2d volume of his liffe of Washington, 
p. 327, speaking of the character of the American troops, at aip 
early period of the revolutionary struggle, observes — ** a spirit of 
insubotdination seemed to pervade ^e whole mass." In page 
366, referring to the condition of the American army in Canada, 
under the command of general Sullivan, he observes, *• the whole . 
were in a state of total insubordination.^ 

The word is employed repeatedly by the very able and accom- 
plished gentleman, who prepared, as counsel, the defence of 
licHii. Kennot). In p. 75 of the report of that case, he^ays, *Mo 
HjOt believe I am an advocatefor insubordination. If one expres- 
sion of that character can be found in my letter, I merit punish- 
ment, and will patientl V endure it." In p. 88 : " the testimonial 
which this court has deigniid, to afford me by their evidence, per- 
mits me to say, and to say proudly, that I n^ve never dishonored 
k by 4>ne act of insubordtnation, or the smallest departure from 
duty." In p. 91 : '^discipline is exposed to two t^ies, coming 
fro^ opposite tjuarters, and assailing it at different po^ints. In- 
subarmnation, which founded on man's natufal impatience of con.- 
trX)i, often' leads the inferior to resist necessary authority, &c.'^ 
Again, in the same page;*'* if insubordination, in its restlessness, 
has Sometimes raised itsarm against rightful authority, &c." And 
in p.'92 : " I venture to anticipate such a decision as will renjove 
this uufounrded opinion, tnaitttain the true discipline of. the i*ayy, 
and convince all grades nf service, that, though insubordination 
wilialwkys receive its' merited punishment, oppression will find 
neither countenance nor impunity." On the same trial, tht sen- 
tet^ce of the court, drawn up by the ^.v^^e advocate^ bearing tli^ 
same name with the learned counsel, whose ingenious criticisms 
hav^ given occasion to this, I fear, tedious examination, and, as I 
understand, nearly allied to him, contains tivls sentences '< the 
court cannot, by its silence, give sanction to sentiments, whicht 
though, clothed ill the mantle of a defence, are calculated to-dif- 
fuse principles of insubon^nation in the navy.'^ 

A single reference to an English work will be sufficiferit. Mr. 
T^tler, who^e learning has been highly commended, and whose 
authority has been l-ccognized by the leamfed counsel, in p. 86, 7, 
of his treattee^ says,. Speaking of Cromwdl : "finding that the 
whole army would be speedily in a state of anarchy and total in • 
Bubordinatiod, he determined, by a daring exertion of power, to 
remedy this alarming disorder/' 
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After these cUatiokis» I feel myself fullj warrantejT jo ujmg, 
that if the. word insubordination had been employed, instead of 
the phrase insubordinate conduct, no possible exception could 
have been taken to it, either as « a solecism in lang^nage," or ii^* 
definite in its signification. 1 will respectfully submit to the 
court whether it is possible even for the micros^popic perceptions 
of the learned counsel to distinguish the difference bj^tweeo liheai. 
The signification of both is the same, and the obvious meaning U 
be attached to either form of «fxpression is, such conduct as4» 
wholly unsuitable to the relation which subsists between tbe^ per- 
son guilty of it, and his superior in rank and authority. 

As haji been already intimated, my object in multiplying quo- 
tations, has been not merely to shew tiio propriety and legitima- 
cy of the expression employed in this charge, but also to estab- 
Ifsh the next position upon which I shall proceed to make aa ad-^ 
ditional remark, that subordination is a high military duty, and 
insubordination a hi^h military offence. It has been shewn that, 
by the 1st article ot the regulations for the govemraent of the 
navy, all commanders of vessels, &c. are strictly enjoined to 
shew in themselves a good example of virtue, honottr, patriot- 
ism, and subordination. — ^^VVhy this injunctionnf tho»e^ ^h^'^ 
the example is set are not bound to follow it : if insubordtiiation 
or insubordinate conduct be not a milltal-y offence? To retjunf e 
that the military law shopld specially enjou) subordin&tiC»>?(>r pro- 
hibit insubordinate corKluct, would tfcas vise as to r«<}une tl^^^t j^ 
particular statute shoulit be passed, specially forbidding the vior 
iatipn oi an J law, and requiring obedience to Jaw. Bvery citi- 
z;en, independently of special enactment to timt effect, byenter* 
ing into the social^ compact, -by the very act of becoming a mime 
ber of the community, engages to obey tlve laws of UwitWietf 
to which he has.att^iclied hitt»<5elf. In like manner, every siiJ^<^% 
hy connecting himself with the service, assumes upfm h>msibU the 
obligation to perform the military duty of .subord^ttHtittn.. 
A man accused before a court of common U\y, ai fiefore a^ourt- 
maitiai, of treason or murder, may witii equal sliew o£reas4jn de-. 
mafid to have the particular statute pointed twt, wWch prohimls^ 
those high offences. None such can he |f!n»duced . In the jaw^of 
God is found the prohibition "thou sliak do no murder/' it has 
not-been introduced into any 8tatu;tory code of social or iiHlnic^i- 
pal law, with which I am ac<juatnted. TJre prdubitioi) iti theiU 
IS tacit, the offenije IS described, and the punishment affixed." 

It is saidi however, ilwt the language <a tins charge is too vagtie 
and equivocal : that it does not apprise the accused of AvhatJiei* 
called u pon to answer, JNumer ous au tl)oi ities have been «ited ^ 
enforce and illustrate this position. A reference to tlj«»>wiU 
shew, that tlie learned counsel has required far Kj^ire mi««teViess. 
of detail thair is .warranted by any writer up«m military law. or 
by the practice of courts -martial. Tytl^r^iu the pi^*^g0 read jyr 
tlje learned coUttSel> \h 213, speaking of the only insianccjii wUihi 
the Untish military code enjoins a partfetuiar &peci%a:ti<*n,.saj»-?- 
** it might perhaps be .argued that in o^ier crimes such speoi&ca- 
tion IS not essentially necessary: aadti tnust ba owned, thsLt, in 
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practice, it hfifi too frequently been dispensed withi and a e^ner* 
al charge allowed, as of inutinj, disobedience ^f orders, didres^ 
pectful conduct^ to superior officers, &c. But the generality ot 
such charge^ although it may not be absolutely reprobated by the 
military law, or amount to an avoidance or annulling of the indict- 
ment, affords, in every case, a competent and weighty objection 
lipon the part of the accused, which he may urge, to the effect of 
haviog the charge rendered special, by a pointed detail of the 
particular facts on which it is tounded." The same idea, in the 
same language, may also be found in MpOomb's treatise. From 
this passage it clearly appears, that a prisoner may be arraigned 
before a court-martial, upon the general charge of mutinous con- 
duct, disobedience of orders, and the like, without any specifica* 
tion ; that such generality of language does not vitiate or annul 
the indictment, as it baS been termed ; and thi.t the only course 
t^y which the accused can remedy or guard against the inconve- 
oience to which he may be tliereby subjected, is to requiie of the 
prosecutor particularly to specify the tacts which he intends to 
prove by testimony. In the present instance, therefore, the ac- 
cused would be unable to succeed in bis present application to the 
court, if the charge had been as general as it now is, and unac* 
companied by any specification o[' the circumstances in which the 
alleged criminality consists. If he apprehended inconvenience, 
Br surprise, he might bave applied to the court to require such de- 
tail* before he undertook to ptead ^o the charges. 

The learned ciiunsel has indeed intimated that this cannot be 
tboe inthis country, because one of tbe articles for the belter go- 
vernment of the navy, prohibits any alteration in the charges, 
after the same have been furnished to the accused.. To this re- 
mark, two veiy sufficient and otmclusive answers present them- 
sehies. Kirsi~The statement of the prosecutor, under the or* 
der of the eourtf of the particular e^vidence by which he designs 
to substantiate the general charge, neither is ^n alteration ofs^ch 
diarge, nor tk)es it require siich alteration to be made ; it is a 
whoily extrinsic act. — ^econcfiy-^-This provision is made for the 
«ole protection of tbe accused, and no principle of law i's more 
dearly settled, than that any one may renounce the benefit of a 
statutoiy provision designed for his own advanti^ge. If then the 
accused' had called for such a detail, as Mr, Tytler says he may, 
and tbe oourt liad deemed the pcesent a case* in which he was en- 
titled to a more particular specification of the facts designed to 
be given in evidence, such detail might have been furnished with-. 
out any violation of the law. It is understood that precedents 
«f* this kind exist in our own service, and if none has yet been 
established, it would have furnished ao valid exception to the ap^ 
plication. 

r shall now brieHy proceed to cite a few cases in which this 
generality of charge has been allowed without exception. In the 
case of captain Shaw, the second charge was ** unofficer-like and 
ungentlemun-like conduct.'* In the case of sailing-master JaiRes 
E. Wright, the charge was <*unofficer*like conduct.^ In the 
case of Fieat. Benjamin Ripbardson, ihe charge w^s «' conduct 
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unbecoming an officer, and eetitleman." In the case of sailing*^ 
master Daniel Dobbins, the charge was V une^tlemanly and un- 
officer-Ukel conduct." In the case of midshipman ' Pajne, th« 
first charge was "defamation of character," and the second "un- 
officerlike, nngentlemanlike, and scandalous conduct." Tbene 
cases are sufficient to shew that such a charge as has been pre- 
ferred in the present instance, is as well established by precedent 
in our own Ae^itce, as I have shewn it to be by a reference to wri* 
ters on militarj law, of the highest authority and respectability. 
It is however, to take an imperfect and incorrect vieW 6f this 
question, to consider the charge as perfectly insulated, and stand- 
ing by itself. Connected with the specifications, which point oat 
the particular instances in which the conduct of the accused is 
alleged to be insubordinate, and unbecoming an officer, he could 
scarcely have been induced to suppose that the particular dress 
in which he might choose to appear, the fashion of wearing his 
sword or hat, or the other minor directions from fashion, or the 
common routine of society to which reference has been sportively 
and facetiously made, could have been intended as the particular 
instances in which he had rendered himself amenable to this 
charge. All the vagueness and indistiiictiveness alluded to bj 
the counsel, vanish when a reference is made to the particular 
facts stated in the specifications of this charge. It is not bj^ the 
chars;e alone, but by the charge accompanied by th» specification^ 
that this point is to be determined. 

To these specifications I shall now recur, and submit to the 
consideration of the court a few remarks upon the particular ex- 
ceptions that have been urged against them. 

The first specification charges the accused with writing, and 
transmitting to the President of the United Stateis, and to the 
Secretary of the Navy, the letters therein referred to, which are 
alleged to be of an insubordinate and disrespectful character, 
thereby violating the respect doe from jevery'^officer in the navjr 
to the head of the department, impairing the discipline of the 
service, and setting a most dangerous and pernicious example. 

It is objected to this specificatiun^ that it does not set out the 

language alleged to be disrespectful, and that it does net charge 

any ofi*ence, cognizable before a court-martial. It is somewhat 

singular that such an exception should now, for the first time, be 

presented to the consideration 4)( a court-martial. In the case 

of lieutenant Abbot,' the third speciUcaiion is in the following 

words : *' in that he did, during the time, on the station aforesaid, 

on or about the Uth day of January, last past, address a letter 

to the Secretary of the Navy, covering a communication written 

hand-writing, or by his direction and requests contain- 

>us false, scandalous, and malicious charges, against his 

iicer, captain Isaac Hull, calculated to deprive the said 

[11 of his honourable fame." Here a letter is referred 

ite only, as containing charges of a very serious cha- 

lust the irnlividual therein mentioned) but not a. w^d 

ier is recited in the specification. The charge and 

specificatiodis, in that case^ were drawn up and signed by captain 
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Porter, iri his official character as( nayj commissioiier.*~Tfae 
court, consisting of. members, of whose intelligence and capacity^ 
it would, on this oceasion,.be indelicate to speak, as three of them 
are now sitting on this case, tried lieutenant Abbot, found him 
guilty, and sentenced him to be punished on this specification. 
Neither the accused, nor the very eminent counsel c6Aceraed in 
his behalf, William Sullivan and Samuel L. Knapp, esqrs. ever 
conceived that it was necessary to set forth those passages in the 
letters, which were deemed reprehensible ; and it escaped the ob- 
sVvation of the Secretary of the Navy, now one of the judges of 
the supreme court of the United States. If the objection in the 
present case is sustainable, with how much propriety and force 
might it not then have been urged ? So, in the case of lieutenant 
Keiinon, in which also the same prosecutor preferred the charges, 
and, on the trial, of which three of the members of the present 
court sat, the first specification charged the accused in a still 
more vague and general manner, than captain Porter i3 now 
charged, '• by falsely and maliciously publistiing, in the Norfolk 
and Portsmouth Herald, of the 15th of December, and in the co- 
lumn dated the 12th of the same month, a letter purporting to b^ 
from me to him, when I never wrote such a letter." It is true 
that all objections arising out of defects of form, are, on that oc- 
casion, distinctly waived by the accused, who rested his defence 
exclusively upon the broad denial of the fact, but no intimatioa 
was given by any one, that s^ch a specification was deficient in 
that particular. So in the case of midshipman Paype, under the 
general charge before mentioned of "defar 
the specification was, *^ that he did on or ab 
ber, 1821, send or deliver to t^mmodore Jo 
ing a number of charges, charging midship 
theft, cowardice and other <lisgraceful acts.' 
whether because j^udi an exception never oc< 
as si^stainable, or because they preferred m 
the broad basis of fact/ no such techni 
urged. These noiv constitute precedents ol 
their weight is increased by the high ratik ( 
two first cases, the exalted character of the 
were tried, and the eminent abilities and 1 
counsel, employed by the accused. 

The second specification contains the charge of publishing to 
the world, what purports to be the proceedings of the court of 
inquiry, without the authority of the executive. Whether an 
officer is not guilty of insuborc 
coming his station, in making ar 
ing to prepossess the communi 
tjo forestall pi^blic opinion, vyh 
amination and consideration o 
to thi» or any other tribunal, 
may result from such a step, c 
superficial observer, and can 8c 
'\ij(iation of the most timid. 
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If this be reprehensible and erroneous, sUll more must it be 
to publish an inaccurate report of such proceedin^js. Whether 
iucn inaccuracies be deemed trivial or important, is a matter of 
Subordinate consideration. The liability to faH into error» though 
inadvertently, affords one of the most conclusive reasons to shew - 
the impropriety of any such unauthorized publication. 

Iti^, however, alleged that the inaccuracies should have been 
specified. The authority of Tytler has been already referred to, 
for the purpose of shewing that a charge is not vitiated by being ' 
couched in general language* and unaccompanied with any speci- 
fication, ana the inference is irresistible that, if a specification ts 
made, it is not an essential defect that it does not specify the 
particular inaccuracies which are contained in a publication spe- 
cially referred to. The trst specification, in the case of lieuten- 
ant Abbot prepared by captain Porter, is in the following words : 
'^' in that* moved by a spirit of envy or base motive, he hath, upon 
the Boston station, and within a year, now last past, scandalously 
attempted to take from his superior officer, captain Isaac HuU» 
his good name." The second, «< in that he has, during the time^ 
and on the station aforesaid, made numerous scandalous and false 
insinuations against the official character and conduct of his sur 
perior officer, capt. Isaac Hull, calculated to stamp his imrne with 
opprobrium and infamy." In the second specification in the case 
of lieutenant Kennon, the accused is changed with ^' having, with- 
in a year, last past, maliciously a<;ed base means for <lefaming 
my character, to wit : by publishing, or causing to be published, 
in the Norfolk and Portsmouth Herald, a statement, bearing his 
name, containing falsehoods which were calculated to injure my 
character, and which he permitted to remain without being pub- 
licly eontradicted, until his attention was drawn to the subject, 
by the remarks in a Georgia paper.'' " By repeated attacks made 
>lic newspapers, and by falsely decJaring 
ever made me a reluctant apology, and 
r he hadt)btained ail the advantages re- 
apology made to me." " By havioe used 
print, a term which is seldom applied to 
rogues, gamblers, &c." Surely if these 
iterly illegal, from their vagueness and 
enesa of their references, and the uncer- 
ind of accusation, those, now under con- 
and reproach. The sufficiency of tliose 
by the authority of captain Porter, who 
t, which tried the accused upon them-^ 
h directed such trial, and approved the 

'S. ^ ' 

n is supported by the same high author! tj, 
ference to precedents to support it eqaaU 
tail cite but two. la the case of captaiii 
:o, the acx^used was found guilty of m 
_ , :ification as alleges^ ** that captain Shaw, 

contrary to his duty as an officer, did expose to view, and suffer 
chaplain Cbeever Felch and other offi<:ers of the navy, to exam- 
ine and petuse his official communicatbns with the Navy Depart- 
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-mient.^ For this offence was^he punisiied. . If that be a militerv 
oftencey cognizable before^ and punisnabie by a court-fmartial, 
how far more reprehensible is it to submit orders and instructions 
from the government, not merely to one or two brother-officers^ 
but to publish them to the world, through the medium of a pam- 
phlet and the public gazettes. I sliall trouble the court with d 
reference to but one more authority on this point — it will be found 
in the thirty-fourth and thirty-fifth pagas of the report of ihfi 
trial of lieut. Kennon, where it will appear that captain Porter, 
under examina^tion as a witness, expresses his decided opinion, 
that it is highly improper to publish orders received, even from a 
superior officer in the service, and that he would not commit such 
an act. 

The foregoing references, as so completely decisive upon ano- 
ther point, raised by the accused on thisl&ccasion, viz : thafr^this 
specification is vicious, inasmuch as it embraces so large a pe- 
riod of time, within which the offence is char^ed^ to have been 
committed, that it will be unnecessary to examine that question 
further. In both the cases of lieutenants Abbot and Kennooj 
the offences, ^re charged to have been committed " within a year 
now last past." In the present case, this specification charges 
the publioations to have been made between the first day of Oc- 
tobei*, 1^24, and the fifteenth of June, 18^5. If, in the cases ci- 
ted, the specifications were right, in this, they cannot be wrong. 

It will not be denied, that the language of our naval code, is in 
some respects, loose, vague and inaccurate; and that the defects 
of the system are numerous and important. Vague and inaccu- 
rate, however, as it confessedly is, it contains one sweeping clause, 
sufficiently comprehensive, to embrace this chargejt andeach and 
every of the specifications under it. *' Xll crimes, committed b;^ 
peirsons belonging to tlie navy, which are not specified in the fore- 
going ^ticles, shall be punished according to the laws and cus- 
toms in such €ases at sea." This section is a legislative recogni- 
tion, that there may be crimes comniitted by persons belonging 
to the «avy, not speciallj/ embraced in any of the navy articles; 
and such are to>e punished, as I understand the latter clause of 
the section, bj the instrumentality and at the discretion of a court- 
martial. Such cases are those in which, to use the language of 
Tytler, the court assumes the functions /« bath of legi8lator$ and 
judges." 

Before the court shall determine, 
cations in the present case are viciou 
nesst of detail, I must beg it to paus< 
that is required .^What if these ob 
requisite to free th||proceedings fror 
specification, it would be necessarj 
therein referred to by date, being fii 
them t>f considerable length. In the 
published by the accused, must hav 
that is ^pecijally referred to. In the 
of th^ Court of Inquiry sihould have 
ances between them and the publical 
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In the fourth, it would be required that all tlie remarks, slate- 
nepts and insinuations, disrespectful to the Secretary and^c 
Court of Inaniry, ahoulc) have been introduced verbatim: Xud 
in the fifth, that all the papers therein referred to, should appear 
in the charges. Such is the length to which these objections ex- 
tend. 

If this were necessary or even useful in assisting the accused 
in defending himself from the charge, if it were required by po- 
sitive law or enjoined bj the practice of Courts Martial, no ob- 
jection to such a requisition ought to be listened to. Wbea 
however the positive law is silent on the subject, when as has 
been shewn, the practice is wholly different, when no one reason 
has been or can be assigned, why this should be done, this Court 
can scarcely hesitate to declare that the ground asbumed by the 
accused is wholly untenable. 

It may not be necessary to refer to objections which were in- 
cidentally urged by the counsel when he, to use his own form w 
expression, enunciated his ideas Upon this subject, but which ar6 
notverj zealously pressed. It was understood they had been 
waived, but if so, for what purpose they are again and again re- 
curred to, is not distinctly perceived. I allude to the objection 
that the accused was not furnished with a copy of the chains 
upon which he was to be tried, and with a li^t of the witnesses 
that would be adduced against him. The accused did intimate 
at the opening ef the eourt when he was arraigned upon this tri- 
al, that he had not been furnished by the government with a copy 
of the charees to which he was now called to answer, and did 
solemnly call upon the court to furnish him with such copy. 
It did however appear upon hrs own exhibition, that he had been 
regularly furnished at the proper time and in proper form, with 
:he exception of two letters m one of the 
anscript of the charges that had been read, 
one or the letters altegedt to be insubordi- 
il, the copying clerk had inadvertently dk- 
tead of the m^ree^nrt of April, No othf^ 
it is believed can be, discovered- 
t of the accused to have a list of the wit- 
it is wholly denied. That such a doctrine 
[)f the writers on Courts Martial is conce- 
practice may prevail in the army to some 
ehended that it is wholly unknown to the 
R high authority of Sir Charles Morgan, the 
advocate General of Great Britain, is deci- 
p. xii of the advertisement to the Sd. Edit, 
ienced gentleman saysf' • I have never uh- 
iluty of the Judge Advocate in all cases to 
evious to the trial, with the names ami de- 
esses, by whose testimony any act objected 
!d to be proved; nor on the other hand, do 
quisite lor the prisoner to furnish the Judge 
nes of any other witnesses than those whom 
lly summoned. I think such communij^- 
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lion migbt possibly in someinstances'^lead to inconvemeDce on 
cither side," The navy articles are wholly silent upon this sub- 
ject. They require that he shall be furnished with a copy of the 
charges and specifications, but do not enjoin that he shall be fur- 
nished with a list of the witnesses. At all events when the ob- 
jection is formally presented, it will be time to discuss and de* 
cide upon its validity. 

Upon the whole 1 submit ^ith great respect to the court my 
clear and unhesitating opinion that each and every one 6f the 
specifications, as well as the charge, are sufficient both in sub- 
stance and in form ; that they do specify offences of a military 
character for which the accused may be arraigned and tried ber 
fore a Court Martial.^ 

It is to be regrettecl that such a discussion should thus preina- 
turely have been required. Every objection now taken could 
have been taken with equal efficacy and propriety in the defence. 
It would then have been analogous to the motion in criminal 
courts to arrest the judgment. The argument into which I have 
thus unexpectedly and with very limited opportunities for re- 
search and consideration been driven, this full and distinct enun- 
ciation of my opinion, and the premature decision of half the 
case by the court!, would have been postponed to a more suitable 
period. The course pursued by the accused has however impo- 
sed upon me an arduous and responsible task, and I should feel 
myself unworthy of the situation which I occupy, before thisf 
court, were 1 to shrink from the discharge of any duty, however 
nnpieasant or however irksome. 
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REMARKS 

On the deci$um of the court, prohibiting a direct reply to Uie 
argument of the Judge Mvoeate, in answer to the preliminarytx- 
teptions taJcen on the part of the accused : and also on the princi- 
pal points, attempted to be e^ablished by that argument. 

This decision -of the court, and the strange dilemma, in which 
it placed the Cbmmodore, have already been staied,(a) It has 
been seen that though a direct reply, as in the discussion pf pre- 
liminary exceptions, was prohibited, vet it was admitted that the 
argument of these exceptions might l>e resumed, and pushed, bj 
way of reply, to any extent, in the defence : and so, in fact, when 
the general defence came to be delivered, uas it done, without 
interruption or objection. The necessity, which certain state- 
ments of the Judge Advocate had imposed upon Com. P. to re- 
pel what had been there asserted or insinuated, to the prejudice 
of his personal motives and conduct, is set forth in his memorial, 
already before the reader :(b) and the reasons by which he was 
ajptuated, in that instance, will be more obvious, when the an- 
swer of the Judge Advocate* comes to be seen in extenso; in 
connectivn witli the comments upon certain passages ofit, in the 
defence. 

That the situation, in which this postponement of 9l reply till the 
opportunity should be afforded for it, in the general and final 
defence, placed the accused, was altogether unprecedented^ and, 
supposing a real necessity. for such a reply to exist, extremely em- 
barrassing, was supposed to be clear and indisputable. 

The right to the reply was claimed, as clear upon general prm- 
ciplea, and according to all judicial practice and usage: }st. as 
belonging to the party who had made the motion, and an open/og 
argument to sustain it: 2dly. as being claimed by that party, 
with this general right of the proponent, enforced and corrobora* 
ted by particular circumstances, which are usually deemed suffi- 
cient to concede a special right of reply, to a party not other- . 
wise entitled: to wit, the introduction of new matter, and the 
citation of numerous authorities, which he has had no oppurtuni- 
ty to answer. Nothing is more usual than to stop a party from 
the further prosecution of an argument, when the court^s opin- 
ion i« already made up on his side: but, here, serious doubts ar€ 
professed to have been entertained t insomuch as to require the 
assistance of the Attorney General to solve them; and the 
question is to be remitted to his decision; with a partial view of 
the grounds upon which the exceptions of the accused rest ; since 
he was to be deprived of the benefit of such additional reasohs 
and illustrations, as might h<^e been advanced, in reply, to the 
arguments and authorities of the Judge Advocate. 

But the essential right to jujitify the oriti;i(ia! grounds of ex- 
ception, by additional reasons in reply to the answer^ put in by 

faj Ante, p. 38-44. 
(^bj Ame, p. 40. . 
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tiie Judge Advocate, was Bot dispoted ;-— it was distrnctlj ad- 
mitted. The time and the occasion only were objected to: — ^if 
he postponed it till tlie defence, the accosed might then range^ 
\iiTcontroUed, over the whole ground. 

Now whether this were any thing more than a practical denial, 
under a merely specious and illusory admission of the right, let 
circumstances decide. ^ 

The question, raised and argued upon these exceptions, cabled 
for a preliminary decision, upon the validity of the 2d charge 
and its specifications, as exhibiting no accusation of any offence 
known to, or cognisable Under the naval articles of war : a 
question to be decided, upon the terms of the charge and speci- 
fications, without reference to the evidence, to be adduced in sup- 
port of the fads specified : and before the introduction of such evi- 
dence. The defence, for which the argument in support of these 
preliminary exceptions was postponed, could not, in course, be 
delivered, till after the evidence had all been produced and ex- 
amined: and after the decision of the preliminary exceptions: 
and therefore the decision must necessarily precede the arffumenf, 
the force and validity of which was the very matter to be deci- 
ded. The argument, at the time to which it was postponed^ 
could, at th(^ utmost, have availed nothing, but to persuade the 
ccKirt to reconsider and reverse its own opinion : and upon what 
principle of ju<$tice to the party, convenience to the court* 6r con- 
sistency of jutljcial procedurR, the party shall, of predetermin- 
ed purpo^ne, be laid under such, disadvantage, is inconceivable. 
'Tis certainly not uncommon for a court to entertain a motion, 
anil to listen to arguments, directed to the reconsideration of 
dccisidiift, made affer fuli discission, and mature deliberation : 
l)ut this is generally the result of extraordinary and accidental . 
circumstances, of novelty or difficulty in the original question; 
nr of the subsequent suggestion of new and important reasons, 
not before presented to the -consideration of the court. But, 
that the party should be told, when he <»IFers his reasons, to the 
consideration of the court, while the question is actually under 
discussion ; **tliough we are in great doubt, w« cannot hear you 
now : wait till we have decided: and then we will hear you; 
ijot to clear up our doubts, but to convince us, if you can, ot our 
error :^^ is certainly a novelty in jurif^prudence. The argument 
of eMceptions to the sufficiency ^nd legal effect of the^rms, in 
which a criminal charge is couched, was sufficiently awkward 
and misplaced, if not absolutely irregular, under any circum- 
stances, when introduced into the defence, upon the trial of the 
general issue, or plea of *' not guilty :'* — but to be so introduced 
after a deliberate and well coifJiidered decision against the ex- 
ceptions, would have been still more embarrassing. Com. Por- 
ter tiiereforetletermioed, as before stated, to abandon the stand, 
which he had taken, in limine $ and to reserve his objections, or 
such of them as -might still be available, Cwhether upon princi- 
ple or by concest^on^) under the gen er4i issue. 
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^ The complaiats of the inconvenleBces and emi^rrassoieotsy 
'.M-iaing from the court's being called upon to decide the legal 
sufficiency of the charge* before they entered upon the examina* 
tion of the evidence, were heard with surprise. If the judge aA- 
Tocate had rested entirely upon the broad groupd, that it was 
wholly immaterial, in what terms the accusation was conceived ; 
whether it imported any offence cognizable by a court-martial ; 
or gave any notice of the nature of the real charge, and of the 
facts to be alleged io support of it; or if he had utterly denied 
the Authority of thd court to examine and decide the legal suf- 
ficiency of the accusation, in terminis ; his course would, at least, 
have been intelligible. But when it is contended that the excep- 
tions to the legal sufficiency of the accusation, in terminis, were 
more properly triable and equally available, under the general is- 
sue; — and are then triable in a mode ani^logous to a motion in 
arrest o[ judgment I rathbr tha\i to a motion to qua^ an indict- 
ment ', a proposition is enunciated, which is equally perplexing to 
the professional lawyer, as to the plain man of common sense. 

Upon principles of mere conveniency and consistency, it should 
seem quite clear, that if the accusation is to fall, at any stage of 
the procedure, from its own inherent defects and vices, indepen- 
dent of the strength or weakness of the eridence, on which it 
i^sts^ it should be discussed and dismissed, in limine, before the 
time and labour of the cotirt shall have been expended, in a fruit- 
less examination of evidence ; which roust be utterly nugatory 
and inconclusive, if there be no valid accusation or charge, to 
which it can be applied. Once admit that the validity of the accuf- 
sation majr, at any stage of the proceeding, be tried by its own 
fernts; and all evidence, offered under it;, be received or excluded, 
according to the sufficiency of such terms ; and it necessarily fol- 
lows that tlie most convenient time, and the most consistent with 
all the analogies of judicial practice, for discussing and deciding 
the question, is before the examination of the evidence. 

The complaint, that this discussion had been prematurely 
forced upon th^&jfjpurt; whether it refer to the analogous priiiGi- 
ples of judicial practice, in general, or to such as are supposed 
to be peculiar to courts-martial, is equally difficult of compre* 
hensiou. There is no civil court, known to the Roman, British 
or our domestic jurisprudence, to which preliminary exceptions, 
in some form, to the sufficiency and valiuity, in terminis, of the 
^a, by which either the matter of the complaint or of the de- 
ienoe is set forth, are not familiar, both in ms^tters of civil and 
t)f criminal judicature :,ll>e elfect of which exceptions, if sus- 
tained, is to quashtht proceeding, upon an insulated view of the 
plea itself; without ad vertirig to the evidence by which it is sus- 
tained. That such a course of practice is familiar to courts-mar- 
tial, both in Britain and in this country, is vouched by the high- 
est authority ; if the actual experience of military men,jind the 
notoriety of the thing requireci any corroboration frorti authority 
for the well established and well known practice of "dismissing 
a charge and throwing it out, altc^ether, as irrelevant/d) 

in) Tytler, Macomb, ch. 1, p. 15. 
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Tfte pr^pQged r^fereocii 6f this disciisdioii toa motion in arrtit 
Ml^^S^^^^ before a court-martial, by no means diminishes the 
^fiicuttj : but the idea of ifitroducing such a motion; in thede- 
Jbice, that la, in the trial of ih^ general issue, makes it absolute** 
Ij tncon)prehen8ible« 

How id a motion in arrest of judgment to be made, before & 
tribunal like a court- martial, the members of which unite, in theit 
own persons, the character both of judgeand juror ? In tribunals 
where these functions are separotely exercised by judges, who 
neqidc the iatc?, and bv jurors, who decide the fact; — where - 
the first draw the legal consequence, and pronounce the judg* 
nent of tlie law, upon the facts found by the other; where the 
jury, bjF a distinct verdict, convicts of the fact; and the court. 
Hjion that lact, passes sentence of condemnation ; whj it is all in 
course^ if the frame of the indictment be thou^t defective and 
vicious, to interpose a motion of arr^sf, between the conviction' 
of the jurj and the judgment of the court. This is plainly in- 
compatible with the organization and practice of a court-martial: 
which, in the very act of convicting the accused, passes upon 
every qneation of law and fact involved in the case. Was it 
ever heard o^ Ihata couH-martial stopped at that part of its judg- 
ment which nods the pri«oner guilty of the charge ; in order to 
announce the verdict to him, an^d call upon him to declare whe* 
ther he had any thing to st^j, why judgment should not pass against ^ 
him, according to the practice of the civil courts? On the con- 
trary, is not the practice of courts -martial invariable and noto- 
rious, immediately to pase on to the final sentence, after finding 
the prisoner guilty ?— -who knows not wheti}er he be acquitted, or 
convicted, tin the promulgation of the final sentence* 

When it H considered that, according to the practice of all 
courts, the general issue involve* simply the trial of the truth 
of the facts put in issue; it was sufficiently difficult to conceive 
that any question, depending on the frame and matter of the charge 
or indictment itself, could be entertainefl : and accordingly the 
counsel for the accused appears tolia^e been entirely aware, how 
mucK more safe and consonant to the analogies of jurisprudence, 
in general, it was to propound, in limine, hla exceptions to the 
terms of the accusation itself. But when he is told that such 
exceptions may and ought to be taken advantage of, on the trial 
of the general issues and then as a motion in arrest of judgment; 
such a confusion of ideas ensued, as nothing but some posiUve 
and overruling authority of law or precedent could settle. ^ 

The exceptions, in this case, were professed W urged, as in the 
nature of the ordinary motion, in a court of common J*^* t» 
tfuosfc an tndictmmt ; io which motion, the one, equallj famihajr 
to courts-martial, to dismiss a charge as irrelevant, is in fucb 
strict analogy- But it is objected that a »«tion to yiash. m a. 
court of common law. is entijrtained onjy, when the mdiotment 
presents some of the lighter species of misdemeanors J ^J*^]**^^ 
Indictments for graver olencts Vift not so summarily ^Wff^jf.* 
the party being turned over to^his motion in an-«t of judgmenn 
The power and jurisdiction of (he court to qua§hf a detective m- 
*o 
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dktmeiit for any dfence, ii not dUpated '^»\ * B^re mtt^ ef 
pn^ctice, turmng upon tfce diserHionary e»rc»c of the powers 
M applied to caacs sufficicntljr light to admit of that sammarr 
mode of dcci»ion ; diatinguiahed from auch aa are of so aenona 
a character as to require a more delit>crate and solemn, in veat^- 
tion. It way then be pretty clearly inferred that thisdistwctton 
between the cases, to which the one or the other mod/B of excep- 
tion applies, is merely artificial, and, in a great measure, arbitra- 
ry : depending on the views of expediency and convenience, pe- 
culiar to the organization, and regulated by the discretion of par- 
ticular courts. The fact ia well known, that the distinction de- 
pends not upon any fbndamental and positive law ; but is one of 
a system of rules which have been gradually and soccenively un- 
folded in practice, as experience, from time to time, suggest^* 
the necessity of them, to the disci'etion of the courts of law. 
But before this arbitrary distinction, between such cases as are 
light enough for a motion to quash, and such as are grave enough 
to require a motion in arrest of judgment, could prevail in the 
present question, several postulates must be conceded. 1. That 
courts-martial, in the exercise of a like discretion, have also dis- 
tinguished' the degrees of military offences, by a scale, eraddated 
to the more or leas anmmary ntocfes of deciding upon their char*- 
acter and import, as described in the body of tbe accusation. 
2. That the second charge and its specifications, do indicate an 
offence of the graver kind. 3.'^t>at a motion, inarrestof judgr 
ment, or one analogous to it, can prevail in a court-martial. All 
of which are conceived to be utterly incompatible, either with 
the peculiar constitutipn, or with the establiahed law and prac- 
tice of such courts. 

It already appears how absolutely incompatible with the con- 
•*»^."*j«n and practice of a court-martial, is the motion in arresi 
of judgment: which, indeed, one of the judge advocate's objec- 
tions against tha motion to qmsh or dismiss the charge, has made 
more palpable 5 when he relies upon the injunction, contained in 
the judicial oath of the members, not to divulge the senlaw of 
u^k"^5'.*i approved by the proper authority: an oW^^ioft 
wbicb. It It have any kind of application to the dismission^^ a 
jbarge, as irrelevant, must apply with incalculably greater force 
to the disclosure of the conviction^ under tbe general issue, in or- 
der to allow the prisoner to interpose his motion in arrest, between 
tonviction and sentence of condemnation. But, on the other band 
a preliminary exception to the legal effect and sufficiency of the 
arcusation, m terminis, or a motion to dismiss the charge as ir- 
relevant, 19 strictly analogous, not only to the motion to quash 
an indictment, to which it has more particularly been assimilat- 
ed, but to the course of procedure ami practice, admitted to pre- 
vail in all couTte. whether of civil or crimuial judicature : where. 
H^ some form or other, to be determined by tfc constitution and 
modes of practice peculiar to each court, preliminary exception* 
to the form and matter of the accusation or cliac4 itself are 
^iversaily entertained -ris loss of time and laC, ho";.^;! 
to be arguing from analogies, however strong in rea&on and ait- 
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thontf , when we have the clear and ruling authorities, abav^s- 
cited, to prove that it is the actual law ancT praXeof courtt 
"^TZ^Jl^m^'u^^^"'^^ for defecu of formKuUance. 

co3? as I'ii^i ^^V^"" ^?^*?'** ^n^ ^^ ^« "^^^^^'^ ^ this 
f^YlV?k '^P^'''* !? *^® preliminary dUcuss on and determina- 
idlr J fk! !^^?^^?^' .^*.^'«»^«« ^t the first reflectioD.lls an 
^nt in SL?"^J'''"T'« * /H^'S*^ *^ insufficient or irrelc- 
^fanLa^ /^V u^^. ^f"^*^^* ^^ the court;" the premature 
i^Aff'fu^ ""h^' " ^*"?^«^ to be prevented bj the oathP 
And If itbe, whatnec^ssUy is shown for the disdosureof it, till 
li^^J^^'''^'^ ^^ ^^ P/^P"^ '^'^'^rity ? It might be well main- 
IhI^.^T'Ik'?'?" *"1*»*»^^ t»»«t the seneStce, intended br 
tne oath, 18 that of condemnation or acquittal, under the general 
issue. But that question is wholly immaterial to the present ar- 
gument ;--for if the preliminary decision, and the final sentence 
lM5 spectfically distinguishable, the oath applies not to the former: 
U laeDtical, then the rule, prescribed by the oath, is iust as prac- 
ticable and operative, under the one form of procedure as the 
other. ' '^ 

An ol^ection, considered as novel and extraordinary, now re- 
niams to be noticed. "^ 

After the Judge Advocate had undertaken to show that a mo- 
tion to quash^ was precluded by the rule of practice, adopted in 
the coiiimoH law courts; which* admitted of such a motion, only 
in a particular class of offences ; after arguing tba^ the motion in 
arrest of judgment, was the analogous and proper remedy, for 
the alleged defects in the second branch of the accusation : though 
be had utteriy failed to advert to any analogy between the de- 
grees of the offences, treated in the cpurts of common law, aff 
proper subjects for either motion, and military offences: yet it 
was supposed that be would have been content to set aside the 
motion to disniiss the charge; and to turn the party ovef 
to his motion in arrest of judgment*— Far from it : the bene- 
^t of neither motion is allowed : but it is contended that these 
exceptions, urged, as they were, expressly and professedly, as in 
the nature of a preliminary motion to quash or dismiss the in- 
dictment or charge, shall be converted, by* the mere act of the 
courts into a demurrer; and be followed by all the strict and 
technical consequences of a demurrer, in a court of common law : 
in so far as that if they be overruled, the act of propounding und 
maintaining them shall be held as a conclusive admissitin of the 
fact: and it is even matter of serious doubt, whether this conse- 
quence is not so imperiously demanded by the law, as that it is 
Dot in the power of the law-officer of the court, to whom the conduct 
of the prosecution is entrusted, to waive such consequence ; and 
admit the party to plead to issue. 

How any analogy, between these exceptions and such a de- 
tnurrer, may be brought about, is not explained, and is thought 
to be wholly inexplicable. No authority upon military law, or 
the practice Of courts martial, has the remotest allusion to any 
such form of pleading as a demurrer. Any other pl'^a than the 
general issue of not guilty, is extremely rare: though the pleis 
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of a former acquittal or conviction of the same offence, of a par. 
don, and to the jurisdiction, are recognized as admissible 
befora a court martial .^^a^ , .^ , i . i u *l 

A techical demurrer, to be followed, if overruled m law,by tPie 
consequence of a conclusive admission of the fact, is peculiar 
to the practice of the courts of common law; and, it is believed. 
has no precedent or analogy in the practice of any other courts, 
or in the rules of any other system ot jurisprudence. In the 
courts of the civil or Boman law, a form of proceeding, giving 
to the party every advantage of a demurrer, was used under th^ 
name of exceptions ; which were either peremptory wdedinaior^ 
according as they went to the substance or the form of the action ; 
0r were followed by an absolute, or dilatory judgment . But^ if 
•nch exceptions were overruled, they were never held as admi8« 
•ions of the fact ; the party excepting was still permitted to go 
on to the contestation of suit ; which was equivalent to the gen- 
eral issue in courts of common law ; and then the whole meiitfl 
were discussed. So tiie courts of equity, which both in their 
forms of procedure and principles of jurisprudence, had been mo- 
delled more after the civil tnao the common law, adopted the^ 
form and the name of the demurtBr; but discharged of its com- 
mon law-consequence, of standing as a conclusive admission of 
the /act, when overruled in point of law : so that, under the name 
of a demurrer, the exceptions, peremptory or declinatory, in the 
courts of the civil law, are essentially preserved ; and the demur* 
rant is left at large, in his answer, upon all matters of fact. Now 
in courts-martial, where demurrers, as a form of pleading, are 
wholly unknown, it must be extremely difficult to find any analo- 

fy, which shall annex their lesal consequences iei exceptions. 
o in the published state-trials before the courts of session & justi* 
ctary in Scotland, where the civil law prevails, we find the advo- 
cates for thepann^f, or accused, p^ifin^ to the /ift^f, be^re they 
join issue on the fact ; and when their plea to the libel, (^ahalogbus 
to the exceptions of the civilians, and to the demu rrer of the common 
lawyers,; is overruled, they still go on to plead to the fact. That 
^# accused, in all courts, and under all systems, should have the 
mean4 and opportuniCjr, in some form, to question the lesal suf- 
ficiency of the charge itself, is indispensable to the due adminis- 
tration of jnstice; and that, in courts-martial, which are supposed 
by Tytler, to be more analogous, in their constitution and forms of 
procedure, to the courts of the civil than of the common law, 
such exceptions ^uld be admitted upon the terms usually prac^ 
tmi in the great majority of judicial tribunals, rather than adopt 
the narrow and technical rules of practice peculiar to any one 
set of courts^ is but reasonable. 

The question, indeed, should be considered as settled by the 
fact, that a demurrer has never been admitted nor mentioned 
^u(iong the pleas available before a court martial : and, in truth, 
demurrers to indictments^lmve fallen into disuse ; since the same 
Mvap^ges may be taken, as well in the courts>of common law as 

f^J Adye. pt, 9.ch. 2. p. 118. 
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!d CQurtii martUl, by the more tttmintrj motion to quash or dis- 
miss the indictment, or char«;e, or to arrest the judgment ; with- 
outany danger of being Goncluded to the fact, if found to be mis- 
taken in the law. Even in the cotnrooa law-<:ourt8, this is, by 
Ao means, admitted as a well settled principle, in criminal cases ; 
great authorities have differed on the point; and it might well be 
maiotainedt that the weight of reason and«uthoritj was against 
theezteMioD of the strict and technical rule, from mere ques* 
tions of fropert^f to criminal prosecutions. Sir W. Blackstone 
(4 com. ch. 126, p. 333-^ speakiog of the differences of opiofion 
upon this point, says, ** Some have held.fa) that if, on demurrer, 
tlie point of law be adjudged against the prisoner, he shall have 
jud^inentand eiecutioo, as if cotimcfed bj verdict. But this is 
domed by others/^J who hold that, in suoh ca^e, he shall be di- 
rected and receiveci to plead the general issue, not guilty^ after 
« demurrer determined against him.'' The author then goes on 
to argue that the latter opinion is more reasonable, and more 
conformable to the principles of criminal judicature, in analo- 
gous instances. He remarks, however, that upon this doubt, de> 
niorrers to indictments are seldom nsed. The distinction be- 
tween einif actions and criminal prosecutiona, is clearly establish- 
ed, in respect of special pUes in bar; as auttr foiPs acquit^ 
otfter .^Ha eonmcf, pardon, &c. &e. which* in the one case, are 
eon^lwive if feuod agatnat the defendant; but not in the o(her« 
igainattheprisjoner. Thi^ is fully and perspicuonsly explained 
by the aameeuthor. 

•' Before I eenetnde this head of special pleas in bar, it will be 
necessary once more to observe ; that though in civil actions 
when a man has his election what plea in bar to make, he is con- 
eluded by that plea, and csiiB^ resort to anodier if that be deter^ 
mloftd against him ; (es if, in an action of debt, the defendant 
pleads a general release and no such release can be proved, be 
cannot afterwards plead the general issue, nil deh^, as he might 
it first: for he has made hia election what plea to abide by, and 
it was his own folly Jo choose a rotten defence ;> though, I say. 
tlHf strictness is observetl in civil actions, ftita interest reipublicas 
ut sit fimslitium sje%Uk criminal prmtteuiivnsti» favoremvitx^ 
na well upon appeal as tndtctuient, when a prisoner's plea in 
bar is found against him npon issne tried by a jury, or adjudged 
against him in point of law by the court ; still he shall not be con- 
^ded or convicted thereon, but shall have jodgment of respon- 
deat ouster, and may plead-over to the felony the general issue, 
not guilty. For the 4aw allowa many pleas, by which a pris- 
oner may escape death ; but only one plea in Gonsecjuence where* 
of it can be inflicted ; vix: on the general issue, after an irapar* 
tial examination and decision of the facts, by the unanimous ver- 
dict of a jury.' Y«>> ^ . , !_. I. 
It would have bfeen strange, indeed, if counts martjal, which 
are exclusively courts of criminal judicature, and which had not, 

(a) 3 ftJ. P. C. UST. ih) ^ Hnwk. P. C. 334- 

, (c) 4 Black. Com. ch. 26. p. 3^e 
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in ttieir (yriginai eonstttntioB, bera shackled with the same le(£'ai^ 
cal forms oC pleadldg and roles of practice, which the common 
law courts have been endeavoring to shake off, should havegratu- 
itooslj adopted them *, and hare pushed them even to extremes; 
from which the more liberal and Improved practice of the other 
courts bad receded. Accordingly we ind that all theSe liberal 
and enlightened rules, so ablj and perspicuously espounded bj 
Sir William piackstone, have been specifically recogtti*cd an«i 
adopted as the law and practtce of courts* mar tial.fc^ 

Bui the difficulty, thus gratuitously raised m ajtticijiation oi, 
the court's decision upon these excepti«n8» was the more sur- 
prising, since no one, to wholii the objection itself cuuld hava 
occurred, can be ignorant, how essentially the long pre.vailing 
practice of the courts of law has relaxed the strictness of the 
aneient rule, even in civil actions; and gives the partjr the fuU 
benefit of his defence upon the merits, by allowing Mm, «veo 
after the point of law has been decided against him, to witMraw 
his demurrer, and plead to bsue. Yet, it ^eems, a coui^t^^mc^tial^ 
which, in its original c^mstttutitm had not been trammelled with 
these technical forms of special pleading, was under a iiecessity 
to deduce and assimilate their harshest and narrowest |Mrincipies» 
from far fetched and strained anali^ies to its own peculiar sya* 
Upra of jurisprudence ; to seize^ipon the npices JitriSr-wWch the 
civil courts had abandoned :«-nay more,— afte« having rejected 
the meliorations, by which these rigors had been mitigated by 
the gradual progress of improvement in judicial p^^Uty^ m% the 
courts to wHicb they were indigenous, tobesotenacii»irs of them, 
as to refuse t}ie privilege of an amendmont 4>f ^the pleadinss, 
even with the express eonsevi of the only party, entitled to tako 
Advantage of any slip in pleading, or mistake of Uie taw« Such, 
at least, was one o€ the questions gravely prcf>^usded to t^ at^ 
torney -general of the United States*. 

But« -after all, the question whioh^.at the first bluslif produced 
mch amazement, returns with unresolved vperplexity:-^l>y what 
species of dialectic alcltemy, ejeeptions, taken expressly as in 
the nature of a motion to quash or dismiss an injdictment or 
charge, had been elaborated into a technical d^mura^er to an inr 
dietment; To say that a motioo to qvash an indictment, for any 
of a certain s^cified class of offences, as treason, felony, &c.fi(.c. 
is not ehtertarned in a court i^f law ; b^ause it is not expedient 
to dispose of such offences, by so summary a procedure, but to 
turn the party over to his motitm in a#rest of judgment ; is only 
tosay that the offence described in the second charge and its spe- 
eifications, is identical, or exactly equal, in degree, with the 
enumerated species of offences punishable in a court of law,froin 
which the motion to quash an indictment is excluded ; and, there- 
fore, that the present motion should have^een simply overruled^ 
and ihk qtiestion referred toscHrne more solemh mode of decision. 
Fot certain it is, that the analogy, now contended for, between 
^ motion to quash, and a demurrer to an indictment, holds not 

rO Yid. Adye, Pt 2. cb. 2, p. 162-3. 
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m ike teomis of 4ftw^: Bfnce, *ftceoi4ia|; to the autfioritjr cited, if 
tfae motiti^ be made ittjicasey inrolving any of the higher spe-. . 
cies of ofiWnces, it is isimply refected; still leaving open to the 
party* ti)e«^a lions other remedies of pltn, demarrcr, or motioa- 
m arrest of j^dgmefit. To say that all this results from the 
analogies of jurisprudence, bofore deduced by the counsel for 
^accosefl, in supportof his except ions, only supplied newmat^ 
teroC. astonishment: because the reasons and authonties, upon 
which the exceptions^ hail been founded, were introduced by the 
euuosel, with an express disavowal of all ^* the nice and abstruse 
8ubtlHies,and the merely technical rules, peculiar to some branch-, 
es of practice in the courts of comiHon law ;'' and of all '* the 
Pttleus or axioms of the ciw^ courts/^ but such as had been dis" . 
Unctiy invvlbed to the prflciwre-of "militury tribunals;" or such 
as, being founded Jo. the immtUaUe principles of right and jus- 
tice, were necessarily common to both ; and could not be dis- 
pensed Kith, by etttier, without consigning the subfects of its 
jurisdiction to an unqualified tyranny. Accordingly, there iis not 
^lUhd, in the argument of the counsel for the accused, after a 
critical review oi the samev ^itm beginning to end, a single pro- 
position of law, cited in support of the exceptions, from any but 
approved authorities upon ^e law. and practice of courts-martial 
exclusively : and ,not one, but wliat is borne out by 8<lch authori-. 
^^, ex]>ress and positive to the point. 

If the skill of the aftorjiey -general ^perfect as talent, learning 
%nd experience have made it,) could have unravelled the tangled 
skein of all this analogical ratiocination, 'tis much doubted wt)e- 
therany other wrre competent to the taKk;and it is much to be 
regretted that the object of a reference, so judiciously made, 
should have failed. 

Now, reverting to the leading principles, upon which these 
. expeptions and the opposing, arguments of the judge advocate 
turn, the, wJiole may be resolved into two questions: IstM'he 
juri^di$titin t^ a na.viU court-martial ; and tike nature of the of- 
fences ceguizable by it : £dljf. The terms in which it is neces- 
sary to j^iitrge and to specify such offences ; in order td ful&l 
the two fold end, of brJngin<| the matter of the accusation with- 
in the limited cognizance ol the court; and, at the same time, 
of informing the prisoner, with due precision and minuteness^ of 
the nature of the accusation, which he i» to answer, and of Uie 
particular facts to be adduced in support of it 

1. The very plain and undeniabie proposition (&», at the first 
blush, it appeared to be^ that the jurisdrction ef the coiwt was 
necessarily limiteil to the particular class of persons and offences, 
enumerated and described In the naval articles of warj the rea- 
sonableness and necessity of the rule^ and the autlMmties, by 
Which it .is recognised and enforced^ have been all fully deve- 
loped and explained by the counsel for the accused. The oppo- 
site proposition, (Vhich appears, indeed, to have been, in some 
d^ree, anticipated, but certainly not to the extent, in which it 
was afterwards enuucitedj is that the jurisdiction of a court- 
martial is limited only, in respect of the jpersons subject to it: 
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hot thaM» to ^me€0f it i$«ttHmitid; t»d i»V extrcUe aiort of 
IcgiftlmtUe dt«creti(ia to ponish any iu:ttoii of a iierMm in a roilitar/ 
capacitT, *aa an offence ; if. in the opinion of the court, it tend to 
the pre1adiceorgpodoi^r»eiibordinationanddiiBiptin«. Forlhb 
latter propoiition, the authoritjr of a wwter, frequentiy qooted in 
the course of the dtacnHion. atfd ciited as the main pillar of the 
opposite rale (ineo faraa it depended, at ellrupon auUtority) ba# 
down bjr the coontel fo^ the aecufied, is relied upon by Ihej^dge 
advocate. This writ«^ is qaoted, as saving, that, thoi^b no 
crime, which is mei^iioned and defined m the articles oi war. 
Is pnntshfthlaw in any other manner than in that spectaUy directed 
bj those articles ; yet it does noi foUow tiiat there are no Crimea 
punishable by a coort-martial bat such as are enumerated and 
declared to be punishable by the articles of wars and further, 
that there are of&nces, which admit of nop)-ee«se definition ; and 
yet, in the military profession, are of the most serious oonse* 
quence, as weakening and subverting that principle of hatwn 
on which tlie proper discipline of the army most materially de- 
pend : that, of these, a court-martial, which is, in the highest' 
sensea cotcr^ of Aoitor, are themselves appointed the sole judg- 
es, or rather the legisUUorsf for it is in their breasts to deJmA 
tUe orme^ aa well as U» award the puntshment.(ff^ Such phrases 
are indeed to be found in the passages cited from the ^say of 
Mr. Tytler; but they are whollv misappiied, when detached 
trtim U)e conteat^ and propounded as nnerslized rules of law. 
As such, it was, with Uie utmost surprise, that they were heard 
cited, as upon the authoritv of Mr. Tytler^s essay ; so utterly 
inconsistent as they are with the rules so distinctly and repeat- 
edly propounded, by himself, and bv three other authors of equsl 
authority ; two British, and one American. That " the crimed 
co^iMzable by a court martial are poU^ed ooiby the mutiny-act, 
which ever^ man b or ought. to be ac^icaiiiM with<:^ that *' mar- 
tial law is laid down in «o plain and simple a manner, that ev^y 
^military msn is or ought to be acquainted with what are thenAy 
deemed crimes :^^ that, " in^the accusation or charge, the offence 
must be set out with certiuntr and precision^ so aa to bring it, 
chdLrly and umquwocidlyt witninthe termgof the law or article^ 
of war by ^lich it is made puntshaMe .*" are the terms of the 
rule, as cited from Ur. 'fytler and tlie three other authorities, 
wlio have, all enunciated iti with undeviating unanimity /^^ 

These wholesome and necessary rules are particularly illus- 
trated and enforce both by Mr. Tytler himself, and by general 
Macomb, who respectively assign the reason why it is not neces- 
sary, in the body^f the charge, to refer to the particular article 
of war, supposed to be violated: which is that *« the speei/lc»eioi» 
of i\\& orimiaai act itself is suificieht intimation to the prisoner, 
of the law by which it is punished; and the prisoner may always 
dispiitethere/eranc^.of thecharge, and call upon the prosecutor 

<») Tytler, p. 107-8-9* 

(0 Adye,> 62, 225, ife 127-8. 1 M'Arthur, p. 23, s. 5.^ id; p. ^-12. 
T^tki^ p. 206-18. Macomb, p. 61-8. 
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tfi show ill ^hat respect it falls under the prMbkion ef the hw^^f 
In the adverttsement to the 3d edition of Mr. Tytiier's eoar, 
are found various remarks by the late Sir C. Moi^an, judge ajl*" 
vocate general of Englandt upon certain passages of me es&kff ' 
which he thought required either correction or illustration. 
Among others, he remains upon what is said, rdative to the pro- 
priety of referring, in the chai|;e, to Ihf particular article of war, 
supposed to be violated : in which he a|;rees with Mr. Tjtler, that 
ft is not necessary; but with one exception; and that is where the of- 
fence is against any article of war, whtch i^mandaior§ of certain du- 
ties, it is necessary expressly torefertothejNirticular article, in the 
ciiarge: otherwise where it is against an article merely prtMhiiory. 
Jn explaining the distinction, in this reelect* iMween inaniatofy 
and prohibitory articles, he most elearlr adopts and confirms ti^ 
general doctrine and rule, so emphatically and nnanimouriy ^laid 
down by Mr. Ty tier aiul the other authorities, as to the limita- 
tions of military jurisdiction. Upon this point he remarks, that 
it is not expedient to express a crime to be |n breach of the arti- 
cles of war, unless it be of mich, as wpmatiMt&ry of certain du- 
ties ; that the finding of the prisonier gui^j implies that he is* 
punishable by same or oAer of the articles of war : that it is HOjt 
necessary, in every case, bat in reigr/etr, to set forth the article, 
on whicK the court rest their judement ; but it certainly is proper 
that tiie court should be satisfied that their Juc^^i^men^ is warrwn^ 
ed by some article of war.t 

Well might it have been presume, therefore, that the test oC 
Mr. Tytler had been wrested from its proper connection And sub- 
ject, by which the limitations and the application of the passages 
i|uoted should have been determined ; when he is represented 
as ascribing this unlimited jurisdiction to courts-mi^tial, of de- 
fining, at pleasure, wliat acts shall be added to the enumerated 
list af ounces, fmnishable under the articles of war ; and of 
legislating on the important subject of crimes and punishments. 
Accordingly, upon reference to the context, we find the whole 
clearly and rationally explained. In the first passage, which 
admits the exkteuce of military^* crimes punishable b^ a court* 
martial, and not enumerated and declared to be punishable by 
the articUs of war,^^- reference is expressly had to the peculiar « 
power granted to ij^ crown, iy the mutiny-act, to make and issiie 
regulations for the army, independent of the established articles 
of war; and having all the binding force and effect of militarr 
law : with certiUn limitations as to the extent of the puniskment, 
that may be in^cted under such regulations. The same matter 
ia more fttUy and clearly explained by Mr. M< Arthur; who, in 
his treatise, takes a comparative view of military law, as applied 
both to the miiitary and naval establishments of Britain.^ He 
shows that, while the naval articles of war have been established 
by successive acts of parliament, from the reign of Charles the 
«d, to that of George the 3d. and have been dig^ted with unusa- 

♦Tytler, 216-17. Macqmb, GTr^ ; . ... .- 

tVid. iy*v. to 4h« 3d edition of Tytler, p, 19. : ; • *:• < 
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al'eare and sjstcm ; while tliey are irrepfalabic and unalterable^ 
but by ^e authority of parliament; and enumerate and define 
aU offentMi cognizable under them ; with the appropriate punish- 
tnenta annexed to them : there is this curious anomaly in respect 
to the army ; which is governed by articles of war, not institnt- 
^ by any act of parliament ; but at the discretion of th« crown ; 
and rep^alable or alterable at the pleasure of the crown : besides 
the general power of the crown to superadd the penal regula- 
tions^ }n%i mentioned. la this respect, the author very justly 
expatiates upon the advantage which the seamen, in the British 
service, have over their breSiren in the land'8erxnce.(u) 

The second passage, cited from Mr. Ty tier's essay (p. 109^ 
to prove the Ugislaitve power of courts-martial, as courts of ho- 
nor , to define the crime and award the punishment, is ec^ually 
misapplied to the present argument ; and such misapplication is 
clear from the context : thou^, even, as It stands so connectexi, 
its accuracy and precision cannot be entirely defended. He rfe^ 
fers these terms expressly to some peculiar and special (Hovi- 
§ions, found both in the miliUirif and naval codes of Siitain; 
but not, in our own naval code : the author, by no means, intends 
it as ^e enunciation of a general rule or maxim of military law, 
but as the result of certain special enactments; which, it mar 
be remarked, fall somewhat short of the sweeping eifect which 
he ascribes to them. Tlie particular provisions, to which he re- 
fer8» are, 1st, the article ol war, which punishes commissioned 
officers, convicted of *«behaiving in a scandalous, infamous man- 
ner, such as is unbecoming the character of an officer and a gen- 
^man:" 2idly, (he 23d^ section of the mutiny-act, making it 
*< lawful for courts-martial to inflict corporal punishment, not 
extending to life or limb, on any soldier, tor immoralities, mis- 
behaviour, or neglect of duty,^^ The same provisions are com- 
mented on, by Mc Arthur; who, with ni<ire accuracy and precision, 
both of conception and language, explains theui, an giving t(i 
courts-martial a wide discretion, not to ^fine by a legislative 
act, new offenoes, but to discriminate the sliades of guilt : and, 
as it relates to the article by which scandalous and infamous be- 
haviour In a commissioned officer, is punished, it is further ex- 
plained that the court should discriminate between suck actions 
as come up to that standard of moral turpitude, and such^ as, 
however improper and t>lameable, fall, below it: being cognizable 
bv a court-martial, in the one case, and not in the other.(^jr} 
'fhese sweeping expressions of Mr. Tytler are further counte- 
nanced by a most extraordinary article of the British military 
code ; from which it has been transplanted into our own military 
code: but not recognised in the British naval code; nor, in the 
remotest degree, approximated by any article of our naval code. 
It authorizes military courts martial to take ci^nizance of all 
erimed, not capital, and of ail disorders and neg^cts, which offi- 
cers and soldiers may be guilty of, to the prejudice of good or^ier 

^^i^tl "^^ ,McAnhur, vol. 1, ch. 2. s. 3, 4, 5, 6. p. 20, 22, 23, & «5. and ch. 4. 
f«i^ R. 40-4—2. 
<V; Vi4. 1 M'Arthur, ch. 4, s. 1. p. 42. 2 id. ch. 8. s. 9. p. 297. 
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and^^jfniWUry discipline; which are not eoamerated in the ifore- 
going articles ; and to punish them slI discretion.X 

Now, a very considerable discretion, resulting from the vague- 
ness and generalitr of the terms, in which certain military of- 
fences were described bj; the articles of war^ and from the power 
tu inflict opeiono^ punishments, has been conceded, by the coun- 
sel for the accused, to courts martial. But it was explained to 
be a sound discretion; instructed by the law, and operating 
through the law : and essentially different from a legislative pow* 
er to punish offences, not classed and specified by the articles of 
war. For instance, if an o(Kicer be charged with contempt, or 
disrespect ; or with contemptOous or disrespectful words ; or 
with scandalous, infamous behaviour; or with conduct unbecom- 
ing an officer, &€• the court mu;st exercise a sound discretion, 
in discTiminatlng the moral and legal character of the particular 
acts, charged and proved as coming under any of these denomi* 
nations of offence: it is, nevertheless, absolutely bound by the 
legal definition of the offence, however general ; and, before con- 
viction or punishment could follow, it must judiciallv determine 
the words or act), to be contemptuous or disrespectful, or scanda- 
lous, and infamous, or unbecoming, fkc. and that, upon no inferior 
species of immorality, could it judicialljf animadvert. So that, in 
effect, tiie court was exercising the ordinary function of expoun- 
ding the true intent and operation of a statute, from general or 
doubtful terms : a function only rendered so much the more dif- 
ficult and perplexing, as the terms were vague or doubtful : and, 
though the acti^, that constitute the offence, were not defined bj 
the law, yet the cffence^ as a speciesy was defined : and the court 
was bound by that definition* It was also admitted, that, in so 
far as the general heads of offence* laid down in the article^ of 
war, embraced aggravated, though undefined misconduct or im** 
moralities, the court, in the exercise of that sound discretion, by 
which the moral character of actions was to be determined, 
might be viewed, as, in some sort, a court o( honor: because the 
actions to be animadverted on, were to be judged by rules of hon- 
or, and not by strict Legal definitions ; but in so judging them, 
the court was absolutely bound by the law, to take cognizance 
only of such improprieties as amounted to the degree of moral 
turpitude requtrcKl by the law. The court, 'tis certain, had th(S 
power to adjudge any thing scandalous and infamoos ; but then 
Its solemn judgment must be^ and that upon the responsibility of 
its judicial character and oiath, that the act was scandalous, infa- 
mous, &c. If any inferipr degree or lighter shade of miscon- 
duct or immorality should be ^ determined, it must rest upon 
the conscience of the court, as a misjudgment, and an abuse of 
the Uw. in short, the law had, in general terms, defined the 
species, the quality and degree of the offence ; and it was the du- 
ty of the court, before it condemned or punished, to see. that the 
facts came up to the legal definition | ample as was the field of 

t British article of War, s. 20. a 3. Ady^ p. 164- Vid. Rules 9x4 arlides 
for Uu5 govemmeut of tlie armies of the JUnit^ States, art. 99. . 
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judgment ilid diicretlon. In respect of thft inftnite varietj of ac- 
tions, and the nice and diversified shades of their moral charac- 
ter, which might be embraced in the general terms of the defi- 
Ditton* It has been remarked, that the only part of our naval 
eode from which this function of a court of honor, can be, in anj 
fense, inferred, is the third naval article of war ; which after 
Itnumeratingyamonrth^ heads of offence, ptinishable bj it, op* 
f rejision, crueltj, fraud, &c. ends with the sweeping clause of 
*' any Other scanda/^ms conduct, tending to the destruction of 
good monl%J^(a) The more vague and general description of 
^ immoralities^-jnisbehaviour, disorders, and neglects," punisha- 
(Ae in Britain, under the mutinj-act and articles of war ; or of 
** conduct unbecoming an officer and a gentleman," punishable 
vnder the military articles of war in this country, are wholly 
omitted from our naval code: of which the 3d, 'modelled after 
the 2d of the British naval articles,^^^ is stated to be the only 
0ne that gives any pretence whatever, for a naval court martial 
in this country, to assume a character approximating that of 
But, upon the principles, already laid down, 
.0 be clear that thiscoort, as a court of honor^ 
il character of actions under this^ article, could 
e of any that fell short of the aggravated de- 
zi supposed by the article: namely, <« sc«n<2a- 
ing to the destruction of good morals ;" and, at 
import, as the preceding enumeration of '* op- 
fraud, &c. 

lotable discovery has, it seems, been made in 
val code itself, of a dear and express warrant 
i faculty to define and punish oflfences, at the 
irt martial. The article (being the d£d} from 
ng4iuthority is deduced, declares that "all 
by persons belonging to the navy, which are 
e foregoing articles, shall be punished according 
stoms, in such cases at seaJ^ This is copi^, 
ition of phrase, from the S6th of the British na- 
h in the concluding member of the sentence, 
ws and customs used at sea.'Yc^ ^Tis wonder- 
[lave escaped observation, bow unlikely tt was 
nid have had any relation to the powers or |(t- 
% martial ; since all the authors, who have with 
ibor and minuteness, treated of the law and 
ourts, or of military law in general, have pre- 
te silence on the effect of this' articli^. From 
> connected with the very unusual and almost 
in the body of the article, of any reference to 
e inference should have been quite obvious, if 

-,- doubtful from the terms, that it alluded ta 

crimes not cognizable by such court. Whalinstance can be 
produced of a charge exhibited or tried under that ardcle, either 

CaJ Laws U. S. vol; 3. p, 351 . 

CbJ Vid. 1 McArthtir, SLpp, No. 1. p. 323?. 

fej Vid, 1 McArthur, app. No. I, p. 336. 
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in Britain or inlhis country ? — 'Th impossible, but such a charge 
must be held as senseless or absurd. But if it were otlierwise, 
how does it bring osio the conclusion which- it is cited to prove; 
namely, that the court may ** assume the function both of ^. 
gislators and judges ?^^ — It communicates no power or authori- 
ty to any tribunal or person whatever, either to define the crime 
or to prescribe the punishment : but, as a mert declaratory Uw, 
simply denounces certain crimes, as beinc already defined and 
INinishable, according to certain known and established rules, dc- 
sigitttted at «* the laws and customs used at sea,'' Suppose these 
to be unwritten laws ; a tort of common Uiw of the navy ; con^ 
tradlstingui^ed from its statute law, as comprised in the naval 
articles of war : they are, nevertheless, supposed to be fixed, 
known and obligatory : and this court, if it receive any enlarge- 
ment of jorisdictton from them, receives it only of such crimes 
as are punished by tbem. These laws and customs must, in that 
case, be proved and ascertained ; or known to the breasts of the 
court; as denottnctng the criminality and the punishment of %he 
acts charged and specified. If tJiese laws and customs be known 
to the judge advocate, or to the cimrt, lettbem be expounded, and 
applied to the terms of the charge and specifications : if unknown, 
let old and experience«l commanders, versed in the traditionary 
lore of marine law, be examined to identify and explain them. 
They most be known beAn^e any act can be punishecl, as an of- 
fence against them: in the absence of such knowledge, they can ^ 
not be supplied bjr any discretion, judicial or legislative, la this 
court. 

An illustration (which certainly we do not clearly comprehend J 
seems to have tieen drawn from the opecatii>n of the common 
law, as a penal code, competent to define and punish murder and 
other crimes, withoirt the help of statute-law : as if any objection 
or argument, urged on the part of the accused, had rested upon 
any distinction fonnded in thtform or nam£ of the law^ by which 
theoflTence was supposed to be created and punished. All that 
probably was. Off could have been intended by such argument or 
objection^ was to insist that some fixed and authoritative law or 
rule, 80 creatine and punishing the offence, should be slutwn : 
whether in the form or a prescriptive unwritten law, or of a more 
recent and positive enactment,^ most have been held immaterial : 
though certainly there can be no pretence for claiming military 
cognizance of offences at common law. What argument may be 
deduced from the punishment of offences at common law, or 
from any analogy in the jurisdiction of its courts, to the assump- 
tion ef a l^islative jurisdiction, over crimes and punishments 
by a court-martial, is by no means obvious. The analogy is, in- 
deed, wholly against the argument, for which it has been cited : 
the common law being just as positive, fixed and limited a rule 
of conduct, as the statute-law. The very fact of the co-exis- 
tence of the two systems proves that the courts arrogate no ex- 
tension of jurisdiction, bordering on legislative discretion, fi^ont 
the unwritten or prescriptive auttiority of the common lawt but, 
on the contrary, when the public good requires any iimovatiun on 
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the eiUUIUhctl aad defined boundaries ef the comroon Kiw. or 
any cxtenaion or inodiftcation of the jurindiction t)f its omrto, 
a recourse to the legislature, to supply its defects, by statutory 
enactiuent, becomes necessary. 

Then if there be a common law of the ttcnfjf, implied by these 
<* laws and customs us^ nt sea,'' let it be eiempltfted, and ap- 
plied to the case, witii the same certainty and precision, tis th« 
common law to murder, or other offences defined and puaished 
by it. 

But, in truth, this 3^ article of our naval code, refers not to 
any crimes punisliabl^ by a court-martial, or at all in the- na- 
ture of military crimes, its sole scope and end were simply to 
declare (^what perltaps would have been sufficiently clear withr 
out it,^ tliat all persims belonging to the navy should tie ameoa- 
ble to the law, precisely as persons in civil capacities, for all 
crimes committed on the high seas ; otlter than such as iiad been 
expressly constituted military crimes; or subjected to the c(^« 
nizance of a court-martial. 80 far the scope and end of tlus 
article sustain ami illustrate the rule contended for; by which, 
the jurisdiction of this court is limited ta the crimes and pun- 
ishments enumerateil and described in the naval articles of war. 
Whether this article refer to crimes cognizable by a naval court- 
martial, or otherwise, it can hnve nothing to do with any of tlie 
matters specified under the second charges which all relate ex* . 
elusively to'transactions on shore; in the heart of the country; 
and wholly unconnected with any routine of the naval service. 

11. Having thus disposed of the question, relative to the na- 
ture and the liit)its of the jurisdiction ef courts -martial, we come 
to the second general question: namely, the frame and subatan- 
tial requisites of the charge and specifications, proper to brine 
the matter of the accusation withiu the limited cognizance of 
the court; and to put the prisoner to answer. This reiM^ives it- 
self into two questums« conformable to the given ends and pur- 
poses, which determine the frame of the. accusation : lst.i¥he- 
ther the accusation do, in terms^ set out and describe an oJence 
within the limited cognizance of the court :£d. whether it do so^ 
with such specifications of facts and circumstances, as to inform 
the prisoner, with the requisite precision and miauteoess, of the 
particular facts to be adduced a^ain^t him. 

1. As to the sufiiciency of the accusation, in terminis, to 
charge the accused with any offence cognizable by this c«urt, it 
was held liable to two objections : 1st. as being utterly defective 
of the requisite precisitm of language, and appropriateness of 
terms, -to convey any disttiuct proposition, or tnieiligible idea of 
any offence legal or moral : 2clly, as not describing* in ao fkr as 
ttietern^s were intelligible, any offence within the purview of 
the navui articles of war. Ist. As to tlie propriety and sigoifi- 
cancy of the terms, in which the second charge is couched, the 
analysis already made of 4hem ; and the manifest failure to ex- 
pound, from them, any definite meaning ; far less a precise ac^ 
CO sation of any specific act, punishable under the naval articles 
of war, leave room but far a few additional remarks, to explaiA 



Digitized -by VjOOQIC 



r^ys^ 



231 

or ju&tify the original ground of objectiOB : which, on this point, 
principally regarded the grammatical and legal significance ot* 
the terms •* insubordinate conduct,^^ as imputed to an officer of 
the navy ; and *' insubordinate and disrespectful character^'*^ as 
applied to his letters. The objections, founded on the miaappli- 
cation of these terms, have been characterised as a puerile in- 
dulgence of the most futile and reprehensible species of *< vihrbat 
criticisni" or "philological criticism;" and as** a specimen o( 
verbal criticism more suitable as an appendage to the diversions 
of Furley, than to the proceedings of a couK- martial." How 
appropriately or justly these terms bespeak the genuine charac- 
ter of the ob|ections taken by the counsej for the accused, may 
be safely left to the otijections (hemselves, and to the argument 
stated in support of them ! without stopping, at present, to ex- 
amine either the courtesy or the efficacy of this most happy ex- 
pedient, for evading the force of an argument which, if to be 
tairly met and answered by any human skill or ingenuity, seems, 
as yet at least, to have been, left in the victorious and indisputa- 
ble^ossession of the field. 

When exception was taken to the new coined, or new com- 
pounded adjective, '* insubordinate," nothinsc 1^8 was intended 
than verbal criticism. It was with no idea of denying absolutely 
the propriety, on suitable occasions, and with the necessary skifl 
and taste, of introducing w(n>ds in new forms of composition ; 
or %vith any other iirpress of a new coinage. The lawfulness of 
such coinage, and tne rules by which it should be govwTied,- 
have been too long established by the celebrated canons of a wit- 
ty poet and critic of antifiuity, to be now questioned: though, it 
must be contesj^ed, the dry and solt^nn details of an indictment, 
or criminal chai-ge do not furnish tire happiest ocoasion, or the 
most legitimate subject for such adventurous essays. Neither 
the propriety, in general, of the arbitrary composition of a noun 
with a privative patticle, %vhen the writer desired to express 
tofne quality of contrariety to the primitive noon ; nor even the 
callida junctuva of '.• insubordinate," when opposed to the same 
philMSophical or determinate ideas expressed by the primitive 
adjective, wan called in question. Far different from such di- 
veriisements of lettered liesure or strenuous idleness, were the 
gi^ of the objection, and the scope of the criticism upon the 
terms of this charge. That the udjeciive, sufiori/iwate, had never 
acquired, by well" established use, nor even by any use, either 
tecUical or popular, any meaning diilerent from that affixed to it, 
in philosophical and literary language : that such meaning was 
utterly unappr(»priate and incompetent to denote the presence of 
any military virtue, or othex moral quality in an individual, is 
clear and indisputable upon authority ; ami is distinctly admit- 
ted by the judge advocate ; wlien. he admits, as he does, without 
qualification, the definition cited by the counsel for the accused, 
" as comprising all the received significations of the word. Then 
is not the conclusion irresistible, that the new and arbitrary com- 
position of the word with the privative particle (unknown, as it 
cerUinlyis, tp any vocabulary of the language, md without any 
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fixed or known meaning,, either technieal or popular, bepnd At, 
mere contrariety of \is primitive^ was equally unappro{inaU and 
incompetent, to express the presence of any niilitarj ince or' 
crime m an individual ; to saj nothing of the still more inroni- 
prehensible idea, which it conveys, of the character of afeto*? 
'Tis not intended to go over the ground alrea<ly so much trodden: 
but let the exceptions, taken by the counsel for the accused, to 
theSil charge and its firi^t specification, be carefully re-examio- 
€<l ; let the in»port and meaning of the phraseology lliereio used 
to define the offence, be bnmght to the test of the uncontroirert- 
cd and incontrovertible definitions, by which such phraseelc^ 
lias been analysed ; and see what tan be made of ** intaberdinate 
conduct ;'' what of the naked aniTnnconnected charse of writing 
sundry *' letters of an insubordinate and disrespectful cftarac^:*' 
M'ithout explanation, or reference to the means of having; ex- 
plained what is meant by such a character; in what it consisted} 
or ^whatever be the c^oractor intended to be given of the letter.) 
how that character reflected upon the character or conduct of the 
writer ; — in what degree ; how or whom it oflfeaded ; or what^s- 
ty it tran5;gres8ed. — Give the Utmost allowable latitnde to tbe 
miport and meaning of the terms ; adopt the most relaxed ami 
indulgent rule, for the framing of military accusations ;— task, 
to the uttermost, the learning and industry devoted to tbo main- 
tenance and vindication of fte chai^ge; nay, •♦resort to tlie sub- 
tleties, quirks and quibbles of the special pleader, to the subtle 
casuistry of the professional lofficiau, to the pedantic refinements 
0f the verbal critic;"* task all the resources and ring all the 
changes of ** verbal criticism,'** and "philological crtticisro:*'* 
and, after all, he who shall dednee, from these terms, a precise or 
intelligible charge of any definite offence known to the militaiy 
law, or to any other law, human or divine;— l%mtA»eri^^iMr^i<5 
jSpollo. . * 

A conjecture was hazarded that *< insubordinate croduct'' 
might possibly have been intended as a paraphrase of anotber gooh 
position <rt' a noun with a privative particle, forming visvJbordi- 
nation: from which no appropriate or definite meaning, applira^ 
ble to any matter of military accusation, could be interred, hot 
disobedience of orders: which reduced tbe second charge 
to tlie identical terms of the first ^ and stripped it cf «'l 
relation to and support froqi the specifications annexed to \U(b) 
The substantive, sabordi nation, was admitted to have legitimate- 
ly acquired, in military language, a peculiar siffnification, (name- 
ly, an obedience w submission to orders^ unknown to the lan- 
guage of geneml science or literature; and very remotely, if at 
all, deducible from its radical or primitive sense : while^on the 
other hand, the adjective, subordinate, was invariably used, in 
militaryvlanguage, as in all admissible usage, with the strictest con- 
formity to its radical sense, and with no analogy to the pccoliar 
sense of the substantive, as a military term: and therefore ^e ad- 

t Elegant extracts from the judge, advocate's argiuMrU in anawCJ to 
the exceptions taken to the 2d charge, on th« part of the accused, 
^CbJ Ante^p.l,9a. ■ ■ , ^ 
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jectivc, wkethtr simple or compounded, being so confined to its ttul* 
ical sense, can not be made to denote the quality or condition signified 
bj this peculiar and extended sense of the substantive either simple 
or compounded. The hypothesis just stated could not, therefore, 
have been intended as a concession, either that «• insubordinate con- 
duct'' could be legiitimatefj expounded into ^ definite and vaM 
charge, by its relation to insubordination $ or that it was admissible 
U frame so solemn an instrument as an indictment or charge be- 
fore a court martial in terms which required such bold and con- 
jectural emendations of the text, in order to come at a meaning : 
u was stated as the most favorable interpretation, to give sense 
and meaning to the chai-ge: bat, as such, reducing it to a mere 
repetition of the first charge ; without one specification to sup- 
port it. The judge advocate, though he rejects the particular in- 
terpretation which thus reduces the two charges to a state of 
absolute identity 1^ has nevertheless seized upon ^* insubordina- 
tion^'*^ as convertible with *' insubordinate conduct.'' How, or 
upon what authority they are made so convertible, is not explain- 
ed : and, certainly, if he adheres to his own interpretation of the 
former, the convertible quality, thus assumed, of the two phrases i 
IS not consistent with his explicit admission of the respective defi- 
nitions, of the same given by the counsel; which establisned an abso- 
\\x te diversity. Numerous authorities are cited to prove that subor- 
dination denotes the presence of certain valuable and necessary 
qualities in military bodies both collectively and individually : 
and some respectable writers are quoted for insubordhnaHon as 
denoting the absence of such qualities in collective bodies ; though 
Dot one is found to have used it, as denotingany military crime, 
or specific misconduct in an individual. The end and aim of all 
this learned and laliorious research, are to prove i\i9Li subordina- 
tion has other significations, in relation to military matters, be- 
sides obedience or suhmission to orders: and, by parity of rea- 
son, that insubordination may signify something besides disobe- 
dience of orders. Doubtless, the primitive noun is used in a ya^ 
riety of senses, in reference to military matters : — when applied 
to cQllective bodies, it denotes the regular series and gradations 
of ranks, and the principles of cohesion, organization and disci- 
pline which preserve their order and efficiency : in that sense, 
it is opposed to anarchy or disorganization : so, when applied to 
an individual, it may denote the possession of all the military 
principles and virtues which adorn his professional character: 
but, certainly, the simple denial of the general qualities so pre- 
dicated of military bodies, collectively or individually, by the 
word taken in any of these senses, constittttfs no specific or de- 
finite charge of any mititaTy critne. Such a crime must censist 
of some overt act, of commission or omission, which the law has 
seen fit to lay hold of and t(^ punisbv as bad in itself, or of evil 
tendency and example. 'Tis not sufficient to disparage, m vague 
and flreneral terms, the character or guflti^ic*, either moral or pro- 
fessional, of the individual : which would be nothing more than 
to institute arbitrary comparisons between the relative degrees ^ 
milvtary excellence and virtue. An obedieflce or submilsion to 
40 
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Or4l^rt shpuid^ hy np nicaiis« hi^ve been unclerstood as the onfy 
•eptebftbj^ WQfd, in militarjr language: bat as the only one 
whl^b could, l^aaibljr serve to pr^icate of ^nindt vidua! any 

?* uali^ pr conilMct at all to the purpose of a criminal charge. 
to^Wy after the judge advocate has rejected this application of the 
term»aad^ f^X^r alfthe long and devious huntinK^ after a mean- 
ing, what ip^re precise or defiQite» or more t(» the purpose than 
this has he fovind ? Which of them reduces " insubordinate con- 
dijict*' to the defiaition of any certain or known offence ; or even 
approxio^ates a meaning for the *^ insubordinate character of let- 
Ur/tf** X*et all his own definitions be examined, and see what 
de^nite or intelligible idea of military crime the simple negntioti 
of the qnalities, described by them, would present : fi>r such is 
the utmost effect of prefixing' the privative particle to the noun, 
jptruthf the arguments in support of the charge, creditable as it 
169 in other respects, to the learning and ingenuity of its author. 
is just as void of precision and of^pecific intent, in respect of^ 
the nature and degree of the offence denote^ by the term **in^ 
subordination,^ aa the charge itself, in respect of the supposed 
paraphrase. 

Thealleged resemblance between the criticisms, of the coun- 
sel upon the .phraseology of the charge, and ^the impracticable 
speciuation censured by Professor Stewart,^ of cramping and 
impoverishing written and i)ral language, by repudiating every 
ai^ificalion not deducible from the radical or primitive sense 4>f 
words ; as if the different significations must all be species of the 
same ^^145, is visible onljr to the <* microscopic eye" which has 
discovered it. Thos^ criticisms plainly and in terms admit an 
unlimited.departure from the radiCal sense, provided it be sanc- 
tioned by known and approved usage. The sovereign power uf 
use or custom to determine ihe meaning and various significa- 
tions of words was not only admitted, but insisted on : and was 
particularly illustrated in the definitions of the words, subordi- 
nation and subordinate. It was, indeed, objected that an indict- 
ment, or any other criminal charge was, above all other writings, 
bound by the accustonicd, known, and established significiitiun 
Otwor^s, both technical and popular ; and that it was utterly inad- 
missible to introduce into such instruments either new coined 
words, or old words in novel and unaccustomed senses; the 




effort of ingenuity- to the scholastic refinemenTc^mmented on 
by Professor Stewart, it.s difficult to determine wK Se erf 

irt'^a^n t .ffi^^^ "^^' '''''^'' ^^-"' '^^ ^- --1 ^^ 

-selves were intelligible) fny oCT:^^: ptll^r o^the 
r«J Vid. the P-^^e cited by the judge advccat,,fh,mstewart>«essays. 
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naval articles of war« ap|»ear8 to be ]^f feGtly'conckiiivtt, if ^f^ni 
part of the jttdgeatlvocate^aYgumeDtwkiGh asserts air ui^ftoH. 
ied dtscretioQ aad a iegUtative jurisdiction in courts marSl^ 
over the whole subject of military crimes and^ punuhments, ^ . 
been ftuccessfaHj ammered. Tht sofficiencj^of the cba^« fti " 
terms, is not professed to be sopparted on any oUiergrouno} Aor t^ 

is it pretended that any one 4>t' the nayal articles of war applies . 

to it; ordesi^atesany of the specified facts or circumstances* 
as an oieacc under such articles. Tbe contrary appears to hav^ 
been implicitly admitted: at any rate, it is perfectly plain and 
ciear from the coim^arattve analysis which has been t made fif 
'those articles, in r^reace to the terms of the change and spleci- 
ficattens. I'hen, setting aside this all pervfiding and all controls 
Itng legislative faculty ascribed to the court, full sway Is given to 
the rule whiph has been cited from so many concurrtng authori- 
ties I and which bears that " in the accusation or charge, the ot- 
fence must be set out with certainty and precision, so asitobilpg it 
dearly and unequivocally within the terms of the law or articles 
of war by which it is made punishable ; that there must appear a 
ctrtaintif of an offence committed; and, in- some instances, that 
it must be charged in the very words of the article or statu^ i 

supposed to be violated : an indii^ment or criminal information | 

in the courts of common law, or, as preferred by some, 'a libtl in 
the courts of the civil Jaw, being referred to as the lowest ad- 
missible standard of the certainty, precision, apd particularity 
required in a military accusation or Charge :^^(a)'^y no means 
understanding from thia that the mere sotenmUUs and techntdaf 
firms of such pleadings are requisite in a military iccusationj 
but only those i^ubstantial parts that go to inform 4be party a^ 
cused, circumsUntially and certainly^ of the specific quality aM 
degree of the offence charged against him. - . 

Now, bringing the terms of the charge and specifications, » 
compared with the naval articles of war, to a test far JeBS fi^d 
than what this rule proposes^ the utier failure 0f the f n^rge, ttff- 
der the test, appears obvious and palpable. j ' r • 

The heads of the accusation may be sumrolkrily stated as fol- 

General charge, conduct characterised as insubordtnaie ^nd as 
unbecomiuff an officer : exemplified, l$t. by the Writing ^16|t*<rif- 
dinatc and disrespectful letters; 2dly. by the wit«it«ftpr««etf pub^ 
lication of the proceedings of a court of inquiry : Sdly, by an 
incorrect statement of such proceedingit 4thly. by 3*<'"^^*'^" 
marks, statements and insinuations, doubly affi'J^.^ted as t>eWg 
i not warranted by i\ie facts, and highly disrespectftd to the ^eew^ 
tary of the Navy, and to the court of inquiry : and 5thiy. By ino 
unauthorized 'publication of official (communications.^ 

Now, as to any breach of sttbordination, at which the charge w 
suppossd to squint, it may be remarked ^setting a«tdfe all cHt^- 
cismupon thV meaning or «ff^ificancy of JMnsubordinato ^^^^ 
duct" and « insubordinate letters'V that the only acts which the 

ra) Ante, p. 184^* 1^-5. ^24. andtilie wiUioriUcitticrc cited. 
CbJ Ante, p T, 8. 
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Inw hti*thott«lit fit to be laid hold of, as conatUuting any auA 
i^ch. arc ^meratcd under specific and distinct heads, m the 
ttaval arUcles ot war: viz. neglect of the orders of a comman- 
ding officer in battle, &c.; disobedience of the lawful orders cf a 
soMrior officer ; drawing or raising any weapon against h»«»«<^ 
mutinous assemblies; seditious or mutmoua words; wmteropt <rt 
a superior officer, being in the execution of his office, &c.^«7 
Then if the design had been to charge any breach of subordina- 
tion, it should have been cUarly and unequivocally brought under 
one or other of these general heads, or deacriptioos of the offence; 
withdistinctspecificationsof the facts andcircumstances, &c* As 
to •* conduct unbecoming an officer" there is no such title or 
head of nffence in the whole naval code i(b) but every departure 
from such conduct, which the tew has deemed a fit aubjectof ju- 
dicial animadversion and punishment is, in like manner, enume- 
xated under specific and distinct heads, in one or other of the 
twenty^- nine articles which constitute the criminal code of the na.- 
▼y ! and which it i^ only necessary to read, in order to perceive 
the obvious and simple courpe ; which they indicate to every 
prosecutor of reducing his charge to one or other of these heads ; 
and supporting it by proper specifications. The impertinences 
and frivolities which might bejinvoWed in a charge couched in such 
loose and indefinite phraseology, as conduct unbecoming an offi- 
cer, has already been adverted io.(e). As to the disrespectful 
jnatters, alluded to in the specifications, the same remark ap- 
plies, as to the two members of the general chaise : that there is 
no such title or head of offence in the whole naval code, as disre^ 
specU The difference between the military and tlie naval arti- 
4ues of war, in this particular, has'afo-eady been remarked : dis- 
respectful words and behaviour towards a specified class of per- 
annates (from which the Secretary of War is excluded^ being re- 
cognized in the former, as substantive offences cognizable by a 
court martial, lutht naval articles no equivalent provision is 
found^ but it is nevertheless to be now interpolatedy as it seems« 
by the ex post facto legislation of a court, itself the creature of 
these very articles, and created for the express and only pur- 

5086 of executing their intents: and what^s more,- with an in- 
efinite extension of its terms beyond the prescribed limits of 
tiic offence as defijied in the military articles ;(d) for here the 
disrespect is stated as affecting the Secretary of the Navy and 
the cottr^ of inquiry : no manner of disrespect to either of whom 
could be brought within the terms of the ofience as defined m 
the military articles. By the naval article>s no words, oral or 
written, are punished, except seditiom or mutinous words :(p) a 
description of words essentially and specifically diflei^ent from 
disrespectful words. 
To treat with contempt his superior o^cer, being; in the execu- 
* tion of his office, is also an offence under the same naval article : 
and if it were not as essentially different, as it certainly is, frotn 

raj L. U. 8. V. 3. p. 352-3. a. 5. 13, 14. (d) Ante, p. 191. n. a. 
(6) Ante, 185^. V^J a. 13, 

(0 Ante, p. 19q, , * ^ 
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the disrespectful letters, statements or insinuatioils uow*com- 
plained of, the difference , between the superior officer, described 
ID the article, and the Secretary of the Nav^ or the court of* in- 
quiry would be conckTsive. As to the other facts and circa in- 
stances stated or alluded to in the specifications (if indeed it be 
not an abuse of terms ^o to denominate any thina contained in 
these meagre and marrowless skeletons of specifications,) it might 
be sufficient to say that there being no valid and appropriate 
diar^e to which they can be attached ; and specifications being 
nothing more than the mere deftail of the facts and circumstan- 
ces upon which the charge depends, neither can stand without 
the other: the charge failing, the specifications go with it: for an ac- 
quittal of the c^rg'e, followed by a conviction of the specifica- 
tion, would be altogether unprecedented and absurd. 'Tis there- 
fore immaterial whether the specifications contain any matter that 
might have been moulded into a valid charge, or not. The mat- 
ter of these specifications has, however, been brought, in the course 
of the discussion, to the same test as the charge ; and* in that 
view, have been fully considered and treated : (a) whicli dispen^ 
ses with any further notice of them, upon that point, but a very 
cursory and rapid review. This may be most concisely and ex- 
peditiously accomplished by putting the question successively 
to each :• — what article of war or other law subjects an officer 
of the navy to punishment by a court-martial, for the naked, in- 
sulated fact, ("without any superadded circumstance of criminali- 
ty or ag8;ravation,^ of having written ••various letters of an in- 
subordinate and disrespectful character ;" or of having published 
*< various statements, remarks and insinuations highly disres- 
pectful to the Secretary of the Navy and to the court^of inqui- 
ry ;" facts which, if they can make him amenable to any legal 
process, seem to indicate a civil action for libel, as the appropri- 
ate remedy : or of having reported and published the proceedings 
of a cojirt of inquiry; such pi'oceedings having been publicU" 
transacted; brought to a conclusion, and the court dissolved: 
or of having •• given an incorrect statement of such proceed- 
ings :" without any suggestion that it had been done of «ialice or 
design ; or that the inaccuracy of statement had been produced 
otherwise than by mistake, accident, or clerical misprision : or 
of having published " various statements, remarks and insinua- 
tions not warranted by ihe facts ;^^ without the suggestion of any 
collateral circumstance of moral aggravation, to approximate a 
charge of sca»rfa(o«s falsehood, &c. : or of "having made pu&- 
lic official communications to the government," &c. without 
the violation of any injunction of secrecy, express or implied, 
which might have brought him under a charge of disobedience of 
orders ; without any one circumstance, either intrinsic or colla- 
teral, in the papers themselves or in the circumstances of their 
publication, to infer actual or possible mischief or inconvenience 
to the service; far less to impress upon the act the stigma of 
gross and scandalous immorality, &c. within the purview of the 
Sd naval article of war. 

ffl^ Ante,p. 191 
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Fr«m this it appears tliat, if the argameiit in favor of A9 nn* 
limited jurisdiction of this court, as a court of Aonor, bad proved 
ever so unanswerable, it must have ended in a merelj abstract 
conclusion ; without an^r practical consequence in regard to this 
charge and it» specifications : since, io the failure or any Ug*d 
guilt, the utter absence of anj morid turpitude, deducible from 
the terms of the accusation, upon which a court of hmuir could 
aoioiadvert, is clear and deuioustrative upon the face of th^ 
charge and specifications. 

The J[udge advocate, indeed, ^ems to haVe taken a very dif- 
ferent view of the matter: for he is so transported at the eQor« 
mitj of the offence indicated by the terms of this charge ,^ that 
he compares it to the highest of crimes known to the laws of God 
and man; to the blackest of those deiioumced In the decalogtie; 
find as being punishable bj the tacit prohibilinn of every law 
human and divine. It most be confessed, however, that his in- 
stances of treason and murder, as beins crimes only tacitly pro- 
hibited, though the offences be described and the punishment af- 
fixed bv law, are not the most intelligible of illustrations. 

S* W«- come new t<» the laat question; — whether the speciii- 
cations fso called^ have set forth the particular facts andcircom- 
atances, with all the precision and minuteness of detail required 
as well by the established law and practice of courts-martial, 
as by a positive enactment of the naval code. 

The judge advocate contends that more minuteness of detail 
has been required, than is warranted by any writer upon miHtarj 
law. This must be determined by the rule, as laid down by the 
authorities and confirmed by the naval articles of war, compar- 
ed with the alleged defects of the specifications. The role bears 
that '«^the special manner of the whole fact must be set forth 
with certainty ; that all the circumstancen of time, place, and 
m^inner of the acts charged must be minutely described :" and 
an indictment or criminal information in the courts of common 
law, or, if preferred by Mr. Tytler, a libel. in the courts of the 
civil law, is made a criterion : and Mr. Tj tier, in a passage quo- 
ted by the judge advocate and presently to be noticed, makes thfe 
specification of a cliarge to consist in " npointed detail of thenar- 
ticular fdets^^ which the prosecutor may be required by the pri- 
soner to furnish ; a requisition which, be says, " is founcfed in ma- 
terial justice^ and wliich no court-martial can legally refuse.^^ Such 
is the rule fully developed and clearly eipciunded bv theconcor- 
nng authority of all the most approved writers on military la w.(fl) 
The palpable instances and inhnite degrees, in which these spe- 
cifications fall sliort of the rule, have been so fully stated as to 
make any recapitulation of them superfluous.!'^) 

The inconvenience, arising from the necessity imagined to be im- 
posed by a sti-ict observance of this rule, of stuffing out the specifica- 
tions with voluminous documeutb; among othersa printed pamphlet 
of more than 100 pages, and a voluminous record of a court of 
inquiry, ail to be Set out verbatim et meratim, is phjecteil : 

(a) Ante, p. 187-8, and the authorities tbpre cited. 
(6) Ante, p. 191-4. 



q^f^med by vjOOQ IC 



^9 

IS if so necessary and beneficial a rule of law should give way, 
in order to aave the prosecutor some (abor in writing. 

But this objection is merelj fanciful. What more sifnple and 
easy than to have specified the passages of the letters, supposed 
to be ** insubordinate and disrespectful;" and to have shown 
wherein their imputed character consisted i the passages^of the 
put»lisbed proceedings of the court of inquiry, alleged to be in- 
correct; which, by no means made it necessary to set out the 
pamphlet, in eoctenso, or any part of the original record, with 
whicli it was to be compared ; the particular |7ass£i^i'.s beine iden* 
tified, and averred to be incorrect, would have been all sufficient; 
the record need only to have been produced in evidence at the 
trial, to sustain the averments of incorrectness. So of the pas- 
sages of the pamphlet, supposed to contain the '« various state- 
ments, remarks and insinuations not trarranted by ihe facts and 
dis^espectful," &c. and so of the official communications, &c. 
supposed to have been published without permission: these are 
hot described even by a reference to ihe dates, nor by any one 
circumstance, intrinsic or extrinsic, by which they can be identi- 
fied.* These passages need only to have been specified with the 
^aiiie particularitv and oonciseness as in an indictment or decla- 
ration for a tibet : and surely that is no such mighty inconveni- 
ence as to set aside a positive rule of law. 

But there were not wanting expedients to evade the force <rf 
an exception unanswerable, as we think, in its terms* "But the 
keneralitij of the charge, (\t was said on the authority of Mr. 
Tytler,^ although it may not be absolutely reprobattd by the 
military law, or amount to- a voidance or annulling of the indict' 
ment, affords, in eVer^ eafse, a competent and weighty objection, 
upon the part of the prisoner, which he may urge, to the effect of 
having the charj^e rendered special, bj a pointed detail, from tiie 
prosecutor, of the particular facts on which it is founded t and 
this Inquisition by the prisoner, which is founded in material 
justice, no court-martial can legally reftise^\a) The hypotheti- 
cal »nd qualified terms, which thus indicate a process for botching 
the defects inthe i^-iginal frame of the charge, are assumed as 
absolute, in the argument of the judge ad%'ocate; and as ruling 
that such defect " is not absolutely repnl^ated by the military 
law ; and does not amount to a voidance or annulling of the in- 
dictiticnt :'* that a more precise and special statement of the mat- 
ter of the charge is merely recommended h% of favor ^ toot re- 
quii-ed as of indispensable obligation: and it is concluded that 
the proper time and mode to have taken advantage of the objec- 
tion, was before pteadingto the charge ; and then that the judge 
advocate should have been called on for ihe *' pointed detail of 
particular facts, on which the charge was founded ;" a •' requi- 
sititm (it seem>s^ founded in material justice, and which no court- 
niartial can legally refuse." Be it so : — but It has entirely es- 
caped observation that this remedy applies to only half the ob* 
jeclion ; that it i» limited, in terms, to the generality of the charge 

CaJ Tjtier, ch. 5.s, 1. p. 215^14. 
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and speciBcaiions-; and has nothing to do with so much of the 
objection as turns upon the inaccurate, confused and anmean- 
ing terms and phraseology, in which the charge itself is couch- 
ed. An indictment or other form of accusation may be ex- 
tremely objectionable for \ts generality ; while its meaning ma? 
be manifested by lanjguage qurta grammatical, clear and intelli- 
gible. 'Tis, also, somewhat perplexing to comprehend, why the 
couH-martial cannot. " legally refuse" the requisition for this 
•* pointed detail of particular facts ;'' if there be no legal obliga- 
tion on the ffrosecutoTy to •• prevent the objection*^ and the coo- 
sequent necessity for such a requisition, by avoiding the original 
fault' that is to produce them, it might, further, be asked, upon 
what authority this requisition is restricted to the time of orra^i- 
ment before p^a; especially a plea admitted under a protest, re- 
serving the identical exception ; and why the evident defects of 
the charge and specifications have not, when so repeatedly com- 
plained of, been amended ; as might have been done, with a tythe 
of the pains and labor bestowed upon the justification of them? 
Hut (he mode of evading the force drf the objection, by propo- 
siog a suecedaneum* was anticipated, and effectually obviated, io 
the preliminary argument by which the objections were sustain- 
ed. It was shown that the rule did not rest upon the general 
hw and practice of courts martial only; cogent and conclusive 
as were the authorities, by which such law and practice had been 
ascertained: but that it had been incorporated and consolidated 
with the mass of our naval articles of war ; and so, had acquired 
all the force and authority of positive enactn^nt. For this the 
S8th article was referred to; >yhich expressly requires, that "the 
person accused be furnished with a true copy of the charges, with 
the deifications » at the time he is put under arrest :" and makes 
them afterwards unalterable but upon certain extraordinary con- 
tingencies, specially stated in the body of the article.(a; Now, 
as the full import and meaning of the term specifications, had 
been determined by the precedent law and practice of courts 
martial ; it must be held to have been adopted by congress, ac- 
cording to iU technical import ; and to have had precisely the 
same effect, as if congress had descended to more minute le- 
gislation ; and had, iir terms, required all the'* pointed detaiUf 
particular facts" which, it seems, a court martial could not have 
l^ally refused to enforce, when properly required. Mr. Tytler, 
m the very passage which is relied tipon, as conceding the prac- 
tice of amending the charge after the court has assembled for 
the trial of It, clearly excepts charges under a particular article 
of war, m which it was thought just, on account of the genemlity 
ot itsterms, expressly to require specifications: and he very hes- 
itatingly yields to the inference, that, because they are not ^x- 
pressly required under the other articles, the omiawon is not fa- 
tal and incurable under any other; and «' may not amount to a 
voidance or annulling of the indictment.'' Indeed the practice 
or altering the charge, after the court has assembled, i^ directl.v 

faj Vid. Laws U. S. vol. 3. p. 358. a. 38. 
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contrary to the TOoer^l rule stated by all the authoritiea \u.f..^ 
^eiL^^.'''' precedents, that hLe formed exc^^^^^^^^ 
are stated as very questionable in principle. ^ * ' 

^ But take the proposition in the uttermost extent to which if 
hasbeen thought the authority of Mr. T. couid carry fc I wi 
uX'if '^•'"I'^P"^?^^^^ specification^ to charg^ 

S^sc^r^r;^^^ P""'^»*^« "scandalous in*^ 

S^tn?^K^ «i»becoming the character of an officer and gen- 
irtiTind'Thrtf ^^ ^^p^F^^'^ty of the terms in which^?^. 
SSuw t ''*'*"'?« ''".^^' ^ ^""^ ^«"^*^^ • therefore the duty 
^/:'t^\'l^'i''^tj^^^ the omission fa- 

S^fW^fa r*^r ""^^i:^^'' theauty.not being prescribed by 
S^ilr.fT^™''"^ ™^^ **^ so far modified or supplied, at the dis. 
«tstl0nof the court, as to enable the prosecutor to supply the de- 
fect «t tb€ ^,ai : but It must, at all events, be supplied if rcqui^ 
red. JSut the S8th article of our naval code just as impcrativelr 
Inquires sjjecificatipns to all charges, without distinction, as the 
J»riti8h article, to the particular charge therein designated : there- 
tore the duty is equally imperative, and the omission equally fa- 
tal to every and any charge, under our naval articles of war, as 
tea charge under the British article particularly referred to. 
The reason of the thing applies with infinitely greater force ; as will 
be obvious, from a comparison of the vagueness of the terms^of 
the charge now in question, and of one framed under the British ar- 
ticle, for ''scandalous infamous behavior unbecoming the character 
of an officer and a gentleman;'' In the latter there is a positive, dis- 
tmct, and intelligible charge of gross misconduct, hidily deser- 
vmg {m a ftiilitary sense; of reprehension and punishment : the 
only defect IS the absence of specifications of the particular 
facts, on which the charge rests; which are requisite to put the 
act^useti on his guard and enable him to prepare for his trial. 

The answer offered tothitj argument is curious. 'Tis said that 
this statutory rule, requiring specifications, and forbidding sub- 
sequent alteration of the charges, was introduced for the benefit 
and advantage of the person accused ; who is always competent 
to renounce it : and if he desires more minute specifications, he 
roust renounce the rule< and permit the amendment. So a rule 
introduced for the benefit of the person accused, and of impera*- 
tire obli^tion upon the prosecutor, is violated by the prosecutor 
to the disadvantage and injury of the person accused : but he 
cannot except to such illegal 'violation of the rule, unless he 
agrees to purge his adversary's fault, by renouncing the very 
ri^t that has fa^en invaded. If this be not a virtual repeal of 
the law, why, the chasm in the chain of cause and effect is utter^ 
ly imperceptible to our coramfin sense. 

The rationale of this rule, and its hishly beneficial character, 
were illustrated by the citation of another rule, vouched by the 
same au'.horities, and designed for the same beneficial end : and 
which required that the person accused should be furnished with 
a list of the witnesses to be adduced against him ; together with 
a copy of the charges : to enable him not only to make the oest 
preparation to meet the /acts, to be adduced against him, but al- 
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ioto imMrfMiife the tettimfiij nf ih« ittfneiM, if {metteiM*.* 
Thf concurring authority of the (bttr toHiort, alrtn^j dM, it 
vnctreroonioiitfj set aude, open the tnpiioiied aothoritj of tome 
poathnmoua notes of the late jo4ga adTocate generM of Ki^i^nd ; 
introduced into the advertifement to the laat edilioA^ Mr« Tjf^ 
ler*« essay. Pot a more carefal oMnination of those notes wiU 
fhow that the rale is not denied as one of g^nm'M, bet of umUmrm 
fj^dicatioo : and that nothing more than im relaxation, in cee> 
tain asroqiied cases, is insisted on.t 

Bet against all the force of general learning and Mthority. 
coofiroM bj statntorj enactment, nonefons examples of the ac- 
Jtnal form ofchargeo and apecifications, tried heforo oar eonrlii- 
martial* have been iadastruKisly collected. And for what por- 
pose^ Is it imagined that any possible number of bad pi^eo- 
dtnts, silently cree|iini|| into pracUce ; and never having reecival 
the sanction of a jndicial oonfirmation, can be competent to 
Override a rule of law, so pofiitive and so authenticalW vonched ? 
The authors, who have laia down the rule and illustrated its otit- 
Hy and necessity, all advert to certain fraetical vii^attoim of it ; 
wnich are not cited as precedents, but as examples of irregoUr 
Wfo o ts ee im be avoided. 'Tie tro^, that the precedents, collected 
Oy the Jiidge advocate, seem, for the most part, to be extremelf 
diefoctive in minntenesa and preciMon of speciScation ( but, by 
how many degrmdo they excel the present charge in legal pre- 
dsion and propriety of phraae. Hiere is scarce one of ihem bet 
chanes. in direct terms, some heinous offence ; as scgmMous 
f t dt m c odi forged letters ; maliciotts and false and scandalous libela, 
fcc. &0. Bnt whatever be the character of these f^recedeat^ 
they cannot be opposed to a well defined and positive rule of 
Uw ; iHit may^ owy serve to illustrate the necessity of enforcing 
it, and the wide spread and inveterate mischiefs likely to result 
from the violation of it 

Afteff all, the nnly expedient that can possibly redeem, this 
charge fiwn the conw|aances.of iu iahereotand maotfold vices^ 
ia th^on^firsi thought of; a recourse to the dispensing power 
of the c«srt ; the eficacy of which cannot be doubted, if that trt- 
bonal d^ iniked potass Utte legislative power ascribed to it : — 
which so far surpasses that of any regular iegpslature, as it goes 
the length of enacting ex poUfaOQ laws* 



At ^^^Z*' ^" ^^^ foregoing remarks is embodied what was said iff 
the defence, in reply to the technical or stricUy legal points of 
the judge advocate's argument. The reply to sucli points has, 
for tlie reasons already stated/n; been abstracted from the de- 
fence, and made to take its proper pUce in the series of the dis- 
cussion; that 18, immediately following the argument to which 

1 4i??* A ^•^ *^^ *^ sutlioriUcs there cHed. 
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a replied. C«rtaio «tatem«iit9, rather 4\f^tssm^ from Die met^ 
in htfid, bate doubtlesi struck the attention in the coarse of read- 
ing the judge advocate's argument, as calling for some notice. 
Tme hare been passed over in the foregoing reply^ because the 
imnarks hj wbfeb they were originally repelled (and more se- 
ttoofly pm^aps than tmj deserv^^< find an appropriate place in 
Hie defence ; to which the reader ia r^erred/a) One additionid . 
i9mark« however, has been su^;ested to us. 

lf». alt the ttme thia preliminary discussion upon the sufficiency 
of ^second «hai^ and its specifications occurred, the list cyf 
varimices between the publislied statement of the proceedings of 
the court of inquirj and the original record, which was al^er* 
wards brought forward to support the 3d SBecification,(^) had 
been disclosed, Com. Porter might not only have received some 
useful lessons in the *' refinements of verbal criticism,^ but have 
learned to view with more indulgence, and possiblr as intended 
compliments, what he seems fo, have understood as gratuitous 
and illiberal reflections upon the moral merits, apart from the le- 
gal eftect and conclusiveness of his exceptions.— Accordingly 
when he heard them denounced as going to establish 9i precedent 
whereby *' the accused should be absolved from puniwment be- 
cause the person who drafted the charges has committed a verbal 
inaccuracy or technical error, which &ough it may nullifv the 
charge in point of form, leaves the character of the accused bur- 
thened with all the odium which the accusation itself creates, 
augmented by the tacit admission of fi^tZ^ which is involved by 
restins his dCefence, not upon ailenialof thefact, but a nicety of 
special pleading or a philological criticism ;"— when he heard 
the court warned against the consequences of encouragine the 
officers of the navy, ** instead of cherishing a lofty and chival- 
rous sense of honor," and a deal of other fine sentiments, to " re- 
sort to the quirks and quibbles of the special pleader* the subtle 
casuistry 01 the professional logician, or the pedantic refinements 
of the verbal critic :" — all this, if he had been earlier instructed, 
by such high authority as the aforesaid ''list of variances," in 
the transcendent merit of using such weapons in the attack, 
might have been received as highly flatteriuK commendations of 
the defence, bestowed in the inost liberal spirit of polemical cour- 
tesy, so highly becoming to gentlemen and scholars. He would 
probably never have surmised that <' pedantic refinements of rer- 
bal criticism," or '' the quirks and quibbles of special pleadii^" 
could have signified any reproach in the vocabulary from which 
had been elaborated a criminal charge hinging upon the minutest 
of clerical and typographical errors ; and upon grammatical, and 
even mechanical slips in every degree from vioTatad syntax and 
bad spelling, to inaccurate punetuatioUj misplaced emphasis and 
transposition of documents. If he had been said to «' cavil on 
the ninth part of a hair," or to argue the difference between iti^ 
«• north and north west side," it should have been received as 



^ 



ib) Vid. •*Li8tafT*riimc5et»*'Scc. ante, p. 132— Ul. 
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no l^ii Imhum* than « erown .of bttys from the same hand. Bot 
unfortUDately the contrary impression had been made before the 
meant of correction were supplied ; and appears never to have 
been effaced. Perhaps the strange and'onaccoantable state- 
ment of the personal appeal «aid to have been made to the maty , 
of" the iudge advocate to induce him to drop the charge; and 
•aid to nave been followed up bj an attempt to intimidate him 
into it bj a meftoce, niaj have contrtbnted to make the first ita- 
pression more indelible.— As having to repel, bj an emphatic 
contradiction, what had been asaerted or insipoated in the afore> 
said statement, he seems to have l^en less diitposed to take 4a 
good part even the complimentarj passages with which it wars 
garnlished.3 
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DEFENCE. 

Mr. Presid|int and Gentlemen of the Coukt-Martiax, 




puDii 

gatiun, promising a determinate issue ; which, in no eveiit, cau 
place me in a situation, less tolerable than that from which it 
takes me. Even the hard measure that has been dealt rac, in the 
manner and spirit of the prosecution, both before and during; the 
progress of my present trial, is amply comf)en8ated, whartever be 
the event, bj the opportunity afforded me, of a full and open justi- 
' fication before the world; and, especially, before a tribunal, be- 
tween the members of which and myself, at least so much of in- 
telligence and community of sentiment exists, as to free me from 
the apprehension of receiving less than justice at their hands; 
and to acquit me, in their miads, from the suspicion of appealing 
to their favor, for any thing more than justice. If preparatory- 
censures have tended to wound my feelings, ar to prejudice my 
cause ; if a stern and jealous inquisition, have probed every part 
ot my professional character and conduct, where the sensitiveness 
* oi a man of honor, or the presumed defects of human frailty, 
might be supposed to shrink from the searching point ; and if. tak- 
en unawares by the suddenness of the attack, or the novelty of 
my situation, an excruciated sensibility may, for the time, have 
broke through the guards, that should have preserved me unmoved 
and self-balanced in mind and temper ; yet, after all, I bow', with 
humility and experimental conviction, to the moral system of com- 
pensations, that bringeth good out of evil : for innocence, made 
but the more manifest and clear, from the severity of its trials, 
la the bright reversion, that might have animated hope, and en- 
dued me with the passive fortitude of endurance, through a lojig- 
er and more penal term of tribulation. 

The accusations which I am now to answer, present this singu- 
lar feature : while they branch out into two distinct classes of of- 
fence, the most dissimilar and the most unequal inthe quality and 
degree of the legal and moral guilt imputed, as in the importance 
and interest, to the community, of the principles involved, and of 
th6 actions to be condemned or justified ; they all originate in the 
8ame source; — and are closely connected by the causes, that have 
produced them;— and by the passions and motives that uphold 
them. 

The first branch of the accusation brings into discussion the 
most important and vital principles of the high and awful sanc- 
tions, by which national sovereignty is to be maintained and vin- 
dicated by arms: while the second Wnges upon the minute punc- 
tili(^ of ceremonious respect. That a devoted servant of the re- 
P^bfic, who had consumed the flower of his yCjars, and the vigor 
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•fhk life* ia arduous, and, as he hoped, acceptable services; who 
had looked for approbation, if not honor, as his reward, for an un- 
stinted exposure to latxirs, privations and dan^rs; so much the 
more disinterested, aB, however beneficial to his country and to 
mankind, it promised few of the personal gratifications, which 
maj laudably be sought, in the renown of more striking and bril- 
liant achievements ; who v^as conscious of having acted with the 
must implicit respect and exact fidelity, to what he understood to 
be the views and instructions of his 8|iperiors; who, with wasted 
powers of life, but untiring activity and zeal, had exerted, for the 
tolfilment of those instructions to the utmost scope of their let- 
ter and spirit, whatsoever of efficient energy, a constitution, worn 
aftd broken in the public service, had left him ; — that such a)i one 
should have been somewhat sore and impatient under rebuke, 
that came, like a portent and a wonder, upon his astonished sen- 
ses, was far more natural, than that complaints of misconstruction 
and injustice should have been interpreted into disrespect; and 
free, but decorous remonstrance, treated as little less than ma^ 
tiny. 

Id my iustification against these charges, I must regret the ne- 
C^iiy of occupying a larger portion of the valuable time of this 
coNOfft^ than any intnnsic difficulties in the questions themselves, 
mi((ht possibly have required. But the terms, in which the charg- 
es have been framed; — their often complained of vagueness and 
uncertainty, as to the nature and degree of the offence intended 
to be charged ; — the mystery ot>served as to the application of the 
facta and circumbtances, given in evidence, to the gist of the ac- 
cusation ; and the defect of any advertisement of the points in- 
tended to be insisted on, in the prosecution, or that were sup- 
posed to require elucidation in the defence : all these circum- 
stances coBspel me to traverse a wide field, as well of conjectural 
asof obvious justification. 

Cbaroe I. Before I proceed to discuss any matter of fact or 
la,w, put in, issue by the first charge, it may be useful to attain as 
distinct an understanding, as practicable, of its terms ; and of the 
nature and deeree of the guilt imputed by it. 

The general head, under which the offence, intended to be 
charged, is classed and characterized, consists of two members : 
fir^t, *< disobedience of orders;" second, << conduct unbecoming 
an officer.'* The first, doubtless, falls under a general descri|)» 
titm of military off*ence, common to every organized body of mili- 
tary force in the world : but, in every military code, by which 
such an offence may be punished, the character and functions of 
thft officer from whom the orders are supposed to emanate, and 
thjs nature of such orders, are usually defined, with all reasonable 
precision* In the 5th and 14th of our naval articles of war, this 
species of offence is defined, in terms nearly equivalent to the 
correspcmding articles in the naval and military codes of Britain ;(a) 
and in our own military articles of war. (bj Our 5th naval ar- 

(a) M'Arthun voL 2, p, 275, art. 11. p. 277, art. 22. p. 278, mutiny act^ sec. 
1. 1^ 279, military articles, 3, 4, 5. 
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tide of war is, in terms, restricted to the orders ef a communMng 
officer, when preparing for, or joining in, or actually engaged im 
battle. But the 14th article, conceived in terms aomewhat morf 
eomprehensive, enacts that <* no officer or private shall disobey 
the lawful orders of his superior officer, or strike him, &c. whil^ 
in the execution of the duties of his office.^^ The punishment of 
the offence, in either oi its modes or degrees, is ^' death or s nek 
other punishment as a court-martial shall inflict.'^ Then, if by 
the *' disobedience of orders," here charged, be intended any of- 
fence known to the naval articles of war, and punishable under 
them, it implies that I had received, from some superior officer^ 
in actual command, either, while engaged, or about to be engaged 
in battle ; or otherwise, '^ in the execution of the duties of his of« 
fice,'' some order, which I had disobeyed : and so, had come i^ 
the danger of a capital offence: as every military offence is de- 
nominated, which is punishable with death ; though it be left to 
the discretion of a court-martial, to inflict any less punishment* 

When this general charge comes to be deduced iqtoparticularsi 
in the form of a specification, no orders, either commanding or 
forbidding roe to do any act whatever, are set forth, either in termsi 
or in substance : no commanding or Superior officer, from whooi 
they are supposed to have issued, is either named or described. 
The specification simply sets out the naked af^d insulated factr 
of a certain invasion, by force of arms, upon the territorial sove- 
reignty of Spain ; accompanied by ** diversacts of hostility against 
the subjects and tlie property of that power ;" and, instead of any 
averment that, in so doing, the orders of a commanding or supe- 
rit;r officer had been disol^yed, the conclusion of the specification 
branches out into a ^^ contravention 6f the Constitution of the 
United States, and of the law of nations; and a violation of in^ 
structions from the government of the United States.'* Now^ 
whether any " contravention of the constitution or of the hw of 
nationx^^^ not involved in a disobedience of military orders, be an 
offence cognizable, under this charge,/ by a court-martial : or 
whether general instructions from the government be identical 
with the orders of a comnmndin^ or superior officer; and ai^io- 
lation of such instructions, equivalent to a disobedience of such 
orders; are questions of grave import ; and will doubtless, in their 
due order, receive the deliberate consideration of the court At 
present, however, we are endeavouring to ascejctain the essential 
character and terms of the offence, actually intended to be charg- 
ed: its legal attributes and consequences maybe separately con- 
aidered. 

As to the second member of the general charge, ''conduct un* 
becoming an officer ;"— -whether it be intended to describe a mere 
incident toevery act of military disobedience ; or to impute some 
gratuitous and superadded circumstance of aggravation, in the 
mode and degree of it ; and to inflame the guilt of simple disobe- 
dience, by some wanton abuse in the manner and circumstances 
attending*! the commission of the act: as in the ^'divers acts of 
hostility,'' said to have been committed << a^inst the subjects and 
property of the King of Spain ;'' are questions left la the charae* 



^'Digitized by Google 



4* 

teriftticobtcuritj and uncertainty, which have, all along, refled 
the *« head and front of my offending," from any distinct view of 
i^ that might hare enabled'me to perceive or to divine itsearteat. 

I shall hold myself, however, completely dispensed from any 
oUigatton or necessity, to pursue further the labyrinths, into 
vrhich this indefinite member of the charge might lead us : since, 
I think, if any proposition can be made clear, by human evidence, 
it would be impossible, for the most vindictive accuser, to find any 
pretext, in the facts of this case, fbr pushing the charge, beyond a 
simple departure from the letter or spirit of the positive rule of ac- 
tion, supposed to have been prescribed to roe : whether it be the 
Constitution of the United States, or the law of nations, or my ia- 
•tructioos. If I have offended at nil, it is in the simple trans- 
gression of that rule: '*the head and front of rojr offending hath 
that extent, no more.'' I shall therefore leave it to the court, 
without further remark, to decide, from the evidence, whether it 
were possible to have conducted a military operation, on neutral 
ten itory, with a more scrupulous regard to all the rights of person 
and property; which such an operation could, in the nature of 
things, nave left inviolate. If the act were unlawful in itself, I 
must abide the consequence : but it lies not, I think, within the 
compass of human ingenuity or malice, to contend, that tSj^e act, 
as being either lawful in itself, was stripped of its legal sanctions, 
and had its quality of lawful changed to unlawful ; or as a sheer 
trespass, that it was inflamed beyond its intrinsic character and 
degree, by any wanton aggravations or abuses, in the manner or 
concomitant circumstances. The question then, is presented in 
the simple form : whether the act complained of were, under the 
circumstances and inducements that led to it, an infraction, either 
of the Constitution of the United States, or of the law of nations, 
or of my instructions from the government of the United States : 
and, in that order, I proceed to consider it. 

Whether a belligerent operation, in the course of an authorized 
war, be constitutional or not, is a question which, if it have ai^ 
significancy, or be capable of any solution, may be considered as 
nearly identical with the other question suggested by this charge ; 
namely, whether it be consonant to the law of nations ; supposing 
the law, here intended, to consist of the conventional, or custom-* 
ary rules, by which civilized nations have agreed to control and 
mitigate the ferocity and the calamities, incident to a state of war ; 
and which constitute what is called the law of war. All that the 
Constitution of the United States has to do with the matter is, that 
it has delegated, to the general government, the unqualified juris- 
diction of war and peace. The power to carry on war, offensive 
or defensive, involves, in its terms, every right immediately, or 
remotely incidental to that state and condition of human society. 
In what these incidental rights consist, must be determined by the 
known or necessary conditions and conse<|uences of war. What- 
ever of these the most comprehensive signification of the term 
ma^ embrace, are necessarily constitutional : but the law of war, 
as It is called, is, in many respects, so vague, and so dependent 
upon arbitrary views of necessity or expediency^, to be judged of 
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by hostile parties, and to be justified by an infinite and incalcu- 
lable variety of peculiar circumstances, that it scarce furnishes a 
definite or intelligible rule, by which it may be predicated of any 
military operation, that it is either constitutional or unconstitution- 
al. The only constitutional question, therefore, is, whether the 
war itself were authorized ? that is, whether commenced, or car* 
ried on by that authority, to which the constitution has exclusively 
delegated this high power. 

This brings us to the consideration of the second test, which, 
it is suggested, should be applied to my conduct, on the occasion 
in question ; and that is the law of nations. 

That branch of public law which determines the correlative 
rights and duties either of the hostile belligerents, as between 
themselves, or of neutrals and belligerents, as between them- 
selves, or of allies or co-belligerents, ais between themselves, con- 
stitutes a voluminous code ; which is, perhaps, the theme of as 
much undeterminate controversy, both as to its principles and 
its authority, as any that ever undertook to prescribe rules of 
human conduct : and it would scarce be practicable to deduce, 
from it, any definite rule, applicable to the infinitely varied cir- 
cumstances of tictual war ; and by whioh a military officer might 
be condemned for a presumed violation of the law; any more 
than of the Constitution of the United States^ In this case, how- 
ever, 'tis not necessary to trouble the court with any reference to 
the more recondite and theoretical definitions of general rules : 
because, in so far as my conduct depends, fur its justification, 
upon such rules, it maybe referred to an authoritative and prac- 
tical exposition of them ; as applicable to the particular circum- 
atances, under which I acted. 

The rights and duties incidental to a state of war, as it affects 
.every party directly or indirectly concerned, have been the sub- 
ject of such frequent and elaborate discussion, in our own inter- 
course with foreign nations, and have received such lucid defini- 
tion and such various illustration from our most eminent states- 
men, that we may be said to have compiled and digested, from thef 
beat authorities and the most enlightened views of the subject, 
a system of public law, i»pon these topics ; which, if it be not 
generally adopted by the family of civilized nations, as the moral 
and political influence of our example extends, may, at least, be 
received among ourselves, as superseding, to every practical pur- 
pose, a reference to the more general and less applicable doc- 
trines of elementary writers. Our discussions with the powers 
of Europe, while they were belligerent and we were neutral, have 
settled, for ourselves, the positive rights of neutrals : and our 
more recent discussions and collisions, with one of those powers, 
while we were belliserent and she neutral, have equally well set- 
tled the positive £Atie8 of neutrals. The rule, to be deduced 
from the latter, is so much the luore intelligible in its doctrine, and 
obvious and practical in its application, since it has ^rown out of 
collisions. and discussions of the belligerent rights ot the United 
States, as correlative to the neutral duties of this very power, 
Spain ; whose territorial sovereignty I am, charged with having 
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Tiol^etl : and in(»re especially of her neutral duties, as deter- 
mioed by the pecali&r circumstances^of her colonial dependencies } 
io one of which the scene of my supposed transgression is laid. 

The riglit of a belligerent, in the prosecution of a lawful war, 
to involve, in all the practical consequences of war, such parties, 
as, not being enemies, assist the enemy bj active or passive co« 
operation, has been so clearly expoumled in the doctrines of pub- 
lic law, and illustrated in the history and practice of our own s:o^ 
vemment, as to leave but little to be said on that subject, at tnis 
day. Whatsoever ground of controversy may remain as to the 
extreme limits, or necessary modi6cations of the rule, depends 
upon principles, entirely f<}rei!j:n to any question applicable to the 
present case. In so far as tlie doctrine or practice is now in 
qaestion, it is placed beyond doubt, or controversy, by the con- 
curring authority of all the most approved expounders of public 
law ; and, above alU of our wisest statesmen ; who have been calU 
ed upon, so frequently, to unfold its principles, and apply them, 
in practice, t«» the actual cimdition and relations of the country. 

The actual extent of the correlative rights and duties of such 
parties, and the ciicuni?tances that muy justify the treatment of 
presumed friends, as actual enemies, are, in some degree, deter«^ 
miffed by their relative jHisition, cither as strictly neutral, or as 
allies embarked in a common cause : the positive duties of the lat^ 
ter being, of course, increased, both in number and obligation ; 
and rnnwy acts permitted to a neutral, being unlawful in an al!y. 

If a neutral, through perfidy, partiality, or weakness, (and it is 
perfectly iuimuterial which,) permit, or be compelled, by superior 
force, to suffei' his territory to be seized by one belligerent, or, in 
any manner, used, to the ;innoyance of another, the latter has ft 
perfect rii;ht to invade that territory ; and to use it, with all the 
means and facilities of war that it alTords, to the same extent that 
his adversary is permitted to use, or has, by force, usurped tho 
$ame. The territory, the inhabitants, and whatsoever else there 
may be there, which have been thus converted into means of an-^ 
t»oyance, are, for the time, impressed with tl>e character of enemy^ 
and may be treated accordingly. It is one of the most ordinary 
and undisputed, as well as the least harsh of these rights, to pur- 
sae an enemy into neutral territory, if he retreat there for refuge^ 
or take his station there to be ready to sally forth and attack Ida 
adversary, as occasion and opportunity may serve, if <hi8 abU96 
of neutral territory proceed from the weakness of the sovereign^ 
and his inability to protect it from violation, the rule is, that at 
the point, and in the degree that his authority ceases to be exert- 
ed, with practical efficacy, that of the party injured by its relaxa- 
tion, commences and extends. In the emphatic language of Mr. 
Adams •* The right of the United States can as little compound 
with impotence as with perfidy .^^ All this infers no hostility against 
the neutral ;.but proceeds upon the great principle of sel/ defence; 
which justifies a belligerent to disarm his adversary ; to turn up-» 
on him his own weapons; and deprive him of the" permitted, or 
usurped means of annoyance. There may be occasions, when the 
misconduct of a nautral sovereign might oxpose hipi to the (esent* 
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OEient af the belli|erent sovereign, ami make him nn actual partjr 
in the v^ar : but 1 here speak merely of those iucidental rights of 
actual war, which aiTect htm in his neutral character, and require 
not the decision of the sovereign will to authorize the enforcement 
of them ; which are inseparable from bellij^erent operations, and i 
are summarily exerted, in the exigency of the moment, at the dis- 
cretion of the commander to whom the conduct of such operations < 
is entrusted. "Of the necessity for which, [says Mr. Adams, 
speaking of the invasion and occupation, by mihtary force, of neu- 
tral territory, including its fortified places and garrisons, whene- 
ver the effectual prosecution of hostilities against the enemy shall, > 
in the opinion of the general, make it necessary,] he has the most 
efiectual means of forming a judgment ; and the vindication of 
which is written in every pagje of the law of nations, as well as ia . 
the first law of nature, self-defence.'Yaj] The principle is not 
confined to neutral territory, but extends to all the ramifications, 
of neutral Sovereignty, and to all the modifications of neutral pro- 
perty : for it is the same identical principle, modified by circura* 
stances, that autliorizes naval commanders, from the admiral of a 
fleets to the lieutenant-commandant of a schooner, or a barge, or 
even the captain of a privateer, to seize, upon the high seas, neu- 
tral ships, carrying contraband, infringing a blockade, or commit- 
ting other unneutral acts. In these cases, the ships seized are 
good prize ; but, like the territory, (of which they are an emana- 
tion of the sovereignty,) they are also liable to temporary seizure 
and detention ; as when found laden with enemy property. Thia 
pnactical exertion of belligerent rights, upon the high seas, is, in 
principle, just as high-handed an interference with the exclusive 
domain of foreign sovereignty, in order to repel open or insidious 
hostility, in neutral guise, and by neutral means, as any analogous 
invasion or occupation of the actual territory of the same sove- 
reign. The flag of a nation is just as inviolable an emblem of so- 
vereignty, as territory ; and the ship that bears it, is, constructive- 
ly, a part of the territory, and just as much entitled to protection. 

•* There will need (to borrow again the language of Mr. Adams, 
the condensation and force of which, added to its authority, ma/ 
dispense with other illustration,) no citations from printedtreati- 
ses on international law, to prove the correctness of this princi-' 
pie. It is engraven, in adamant, on the comnvon sense of man- 
kind ; no writer ever pretended to contradict it; none, of any re- 
putation, or authority, ever omitted to insert it.'' 

I cannot forbear, however, adding to the domestic documents 
of our public transactions, by which both our belligerent, and our 
neutral rights, are so amply unfolded, and accurately defined, the 
authority of the venerable and illustrious Grotius; who may be 
stiled the father of the modern law of nation^. In laying down 
the rule, by which neutrals may expose themselves to the treat- 
ment of enemies, he also recommends certain modifications of the 

fa J Vide American reply by Mr. Adams, to the Spanish note by Mr. Pi- 
zarro, on the subject of General Jackson';* invasion, and occupation of tlie Flo- 
ridas: being the letter, of November 28, 1818, from Mr. Adams to our Miojp- 
ter at MadnA. 15 Niles* Register, p. 27^. 
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strict belligerent right } not as necessary limitations or exceptions, 
which a neutral may insist on, but as being merely recommended 
by a spirit of moderation and humanity ; and which a belligerent 
raay disregard, according to his own discretion, or his estimate of 
necessity or prudence, under existing circumstances, without in* 
curring the odium of having violated the established rules of civil- 
ized warfare ; and it may be satifactory to the court to see, by how 
many degrees, my operations, at Foxardo, fell short,notonly of what 
strict right authorized, but of what the most beneficent construc- 
tion of the right would have recommended, as within tho bounds 
of moderation and humanity. 'Tis also worthy of remark, that 
this author, in the same passage here cited, illustrates belligerent, 
as correlative to neutral ri^^hts, by the known and conceded right 
to attack a ship manned by pirates, or a house occupied by rob- 
bers ; although, in that ship, or in that house, there may be many 
innocent persons, whose lives are endangered by the attack.f6j 

Such are the correlative rights and duties, as between belliger- 
ents and parties merely neutraL But their reciprocal rights and 
duties are infinitely extended, when the parties assume the nearer 
and more intiniate relation of allies, embarked in a common 
Cause. An act, perfectly lawful in a mere neutral, may be abso- 
lutely unlawful in an ally, and subject him to be treated as an ene- 
my by the forces of the other ally. For instance, nothing is more 
lawful than for a neutral to trade with either or both of the be/li-^ 
gerents; yet it is unlawful in the subjects or citizens of an ally, 
and exposes their ships and other property to seizure, as prize, 
precisely as enemy property ; and their persons to captivity and 
punishment^cj 

A nation is not even bound to wait till the injury is actually 
felt, from the abuse of neutral or foreign territory; nor, even till 
an enemy appears, who may take advantage of its means, and con- 
vert it to purposes of hostility: but, in case of imminently ap- 
proaching, and foreseen peril, it seems to be lawful to take mili- 
tary occupation of such territory, in anticipation of the injuries 
that may accrue from expected and future hostility. This is 
strongly exemplified by the conduct of our government, and 
the principles on which it was publicly and officially justified, in 
the occupation of Amelia Island and Galvezton : the one in the 
undisputed possession of Spain, and within the uncontested, and 
incontestible limits of her then province of Kast Florida ; the other 
in the actual possession of Spain, and claitned as within the limits 
of her province of Texas; but, within what we claimed, and Spain 
contested, as the Hniits of Louisiana.* The military establish- 
ments, at these places, in the hands of certain adventurers, acting 
under the authority, real or assumed, of some of the revolutionized 
provinces of South America, were suppressed by military force; 
and the places held, by military occupation, till Amelia Island 

rbj Grot, de Jur. bel. & pac. B. 3, ch. 1. sec. 1, 2, 3, 4, & 5, (3 Camp. Gro. 
p. 92—108.) 

fcj Vide Chit. L. N. p. 11. Naiade, 4 Rob. 251. 

♦ NoTK. Now admitted as on the.Spanisii sijde, in the settlement of limits by 
the treaty of tlie 22d February, 1819. 
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was restored, bj an arrangement with the Spanish government* 
Among the reasons for this strong measure, given by the Prcsi* 
dent of the United Stated, in his justificatory expositions of its 
policy and necessity, it was said, that an extensive system of 
buccaneering, throughout the Gulph of Mexico, was about to be 
organized at those establishments; menacing the United States, 
and the commercial world, in general, with all the horrors of pi- 
racy Y^>^ T^en the apprehension of piracy, as the possible and 
imminent consequence of these obnoxious establishments, justi* 
fied far stronger measures, and more decided acts of hostility up- 
on Spanish territory, than any committed by me, in the course of 
flagrant war against actual pirates; who had established them- 
selves in another part of Spanish territory, where the sovereiga 
authority of Spain was equally relaxed : where these pirates, with 
whom I was engaged in active hostilities, found shelter and asso- 
ciates, with persons under nominal allegiance to Spain, but who 
neither felt, nor acknowledged her authority, for any purpose, but 
as a cloak to their villanies. The documents, relative to this trans- 
action of our government, furnish strong illustrations of the ex- 
tent, to which the great and sacred principle of self-defence au- 
thorizes either corrective or preventive measures, operating upon 
1[ieutral territory. 

I now come to such of our public transactions, and the docu- 
ments that illustrate their history, and the principles on which they 
• proceeded, as bear the nearest aflBnity, and the strongest analogy, 
both in principle and in circumstance, to the conjuncture in whicn I 
was called to exercise a sound discretion, in the practicalapplication 
of these principles, to the actual state and condition of existing 
circumstances; when, as a naval commander, I was delegated to 
display the flag, and carry the arms of my country to remote re- 
gions, and there, upon my sole responsibility, without other coun- 
sel than my devotion to her glory and prosperity, to fuliil the im'- 
perious duties of this high and most delicate of trusts, by uphold- 
^ ing the just power, and vindicating the sovereign rights, apper- 
taming to her belCigerent character, according to the laws and 
customs of war, and the dictates of military prudence: rights, 
which I could neither abandon, relax, nor compromise, without 
diminution of her glory, and derogation from her dignity ; nor with- 
out bringing contumely on her flag, and overwhelming myself 
with disgrace. 

The principles established by the documents now adverted to, 
regard Spain in her simple character of strict neutrality^ without 
reference to her higher and more sacred obligations, as an a%. 

In the late war with 4reat Britain, in which the Indians of Flo- 
rida took part against ub, general Jackson was expressly autho- 
rized, by President Madison, to take Pensacola, if it were found to 
have fostered Indian hostilities, by ministering to their wants, and 
affording them the means of annoyance. " If [proceeds the order» 

CaJ Vide President's several messages to Congress, viz : 2d December, 

1817. 13 Niles's Register, p. 237. Januarys, 181^, id. p. 338-9, and 26th March, 

1818. 14 id. p. 100, and the oifici?^! correspondence ^n the same subject, M, 
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as indited by Secretary Arm8trong,3 the Spaniards admit ihtoh 
their towns, feed, arm, and co-operate with the hostile Indians, 
yoa most strike, upon the broad principles of self-preservatiun.'' 
llie principle, thus concisely and forcibly enunciated, was de- 
veloped, and followed out, to all its consequences amd analo^es^ 
in the campaign of 1818, a^inst certain Indian tribes of Florida, 
called SeminoTes and Redsticks; who had commenced hostilities, 
and carried on the most savage warfare against uur southern fron- 
tier ; Spain bein^ then just as much at peace, and in as positive a 
state ot amity with us, as at any time since. She held the undis- 
puted sovereignty of both the Floridas; where she maintained civil 
and military governors, numerous garrisons, and fortified places. 
But the extent of country, over which she exercised any practical 
sway, was very inconsiderable, in proportion to the extensive re- 
gions, occupied by numerous tribes of savages and outlaws ; who, ne- 
vertheless, inhabited a country udder her nominal sovereignty: and 
the physical power of each was in the same proportion. When 
general Jackson, in the winter of 1818, took command of the ar- 
my, assembled to repel the incursions of the Indians, he found bis 
predecessor, then second in command, general Gaines, in posses- 
sion of certain limited and defined instruetions for entering Flori- 
da, in pursuit of the hostile Indians, if it s^houid be found neces- 
sary to repress their inroads. The savage foe was soon driven to 
his fastnesses, within the Spanish territory and jurisdiction; and 
pushed by his victorious pursuers to the vicinity of St. Marks, a. 
lortress regularly garrisoned by Spanish troops, but well ascer- 
tained, by the general, to be a place of resort for the savages,, 
where they obtained aid and comfort, and were abetted in their 
hostilities against our frontier. For these reasons it was entered 
by our troops, with violence, and held during the residue of the 
campaign. A British subject, domiciled there, under the protec- 
tion of Spanish laws, was executed, as a sp}' and incendiary, who 
had instigated tlie savages to hostility^ej The general then car- 
ried his victorious arms to Pensacola, the capitafof the province, 
which was entered by our troops without resistance; the Spanish 
^rrison having retreated to the neighbouring fort of Barrancas. 
This last was instantly invested, and, after a severe cannonade, 
in which some lives were lost, was on the point of being stormed^ 
when the Spanish governor and his garrison entered into a regu- 
lar capitulation, surrendered the fort, and were transported to 
Cuba. Thus, in possession of the capital, and of all the strong, 
places of the province, it was treated as a conquered country ; the 
civil and military departments were organized ; the laws of Spain 
continued in force; the preservation of the archives provided for; 
accompanied by all the minute arrangements usual after conquest. 
The stated provocations to these acts of apparent hostility, but satis- 
factorily explained as only strong and active measures of self-de- 
fence, are the inadequacy of the power of Spain to resist the en- 
croachments of the savages; the provisions and ammunition, with 

fej Vide General Jackson's official repprts to the Secretary of War, 26th 
Mar«h, 8th April, and 5th May, 1818. (Niles's Register, VoL 15, pages 307, 
308, 311.) 
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which these last had;been supplied; either extorted from the weak- 
ness, or granted from the bad faith of the Spanish authorities ; and^, 
lastlj, the interruption, b^ the Spanish governor, to the passage 
up the Escambia, of supplies from New Orleans for our troops* 

The Spanish governor, hearing of general Jackson's approach, 
had issued a proclamation, forbidding it, in the most indignant 
terms ^ and threatening to employ force, if he did not immediate- 
ly evacuate the country. " This new and unexpected enemy,*' 
says the general, <* was made to feel the impotence of his threats.'^ 
In the general orders and proclamation, setting forth these and 
other reasons for the measure, it is justified by the sacred and im- 
mutable laws of self-defence ; as Spanish authority could not be 
maintained in Pensacoia.(/j. Having thus overrun one Spanish 
province, expelled its garrisons, and taken all its strone placesi; 
and thinking, with good reason, that Indian hostilities had been 
eflfectualiy checked, the general retired from the field. But hear 
ing, in the course of the summer, fresh accounts of renewed or 
threatened hostilities, and of continued abuses of Spanish terri- 
tory and means, to our prejudice, he despatched an order to gen- 
eral Gaines, directing him, if he should be satisfied of the fact of 
the Indians having been excited to hostility, by Spanish asents and 
officers about St. Augustine, and fed and furnished from that 
place, intmediately to occupy it, and make prisoners of the garri- 
son. This order was countermanded by the Secretary of war; not 
from any disapprobation of what had been done, or was about tQ 
be done, but because an amicable arrangement had, in the mean 
time, and unknown to general Jackson, been made between the 
two governments, for the restoration, upon certain conditions, of 
the Spanish posts already taken ; with which arrangement it would 
have been altogether inconsistent to have proceeded with the cap- 
ture of St. Augustine. All this was fully and^ satisfactorily ex- 
plained to general Jackson.f^^ 

^ These proceedings became the subject of the most animated 
and spirited controversy between the two governments. It was 
also doubted by man v, and respectable citizens, both in public and 
in private life, whether the general had not transcended his au- 
thority, and exercised the power of war and peace beyond all 
constitutional limits : and it became the subject of long and se- 
rious debate in Congress. But, his conduct, in all its extent, was 
elaborately and victoriously justified by our government, in all 
its relations and departments, foreign and domestic. The comr 
plaints of Spanish ministers were triumphantly answered, and 
finally silenced, by the official replies of the Secretary of State. 
The messages of the President, to both houses of Congress, ex- 

ffj \ide general Jackson's general order, giving a detiuled account of 
the campaign, dated Barrancas, 29th May, 181P ;hi8 proclamation of the same 
date ; the capitulation of Barranca^ &c. &c. (Niles's Register for July, 1818, 
Vol. 14, p. 334—6. Also his letter to the Secretary of War, June 2, 1818, and 
other documents, id. Vol. 15, p. 319-21.) 

CgJ Vide general Jackson's order to general Gaines, 7th August, 1818; 
his letter to the same, 10th August, 1818 ; and the Secretary of War's coun- 
termand to general Gaines, Ist September^ 1818. (Niles's Register, Vol. 16, 
pages 80-^1.) 
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plained and justified the grounds of the generaPs procedure ; and 
the vote qf the House of Representatives adopted and confirmed 
the justification offered bj the executive, (h) Against all which, 
there remained nothing to be set off but an adverse report of a 
committee of the Senate; which has been suffered^ ever since, 
to repose in utter neglect; notwithstanding the General, at the 
next session, presented a memorial to the Senate, remonstrating, 
in free and decided terms, both against the course of investiga- 
tion pursued bj the committee, as unfair; and against their con- 
clusions as unsound in doctrine, and partial and uncandid in the 
views taken of the subject. 

Now let the principles, so clearly deduced from these most au- 
thoritative precedents, be applied to my situation and conduct, as 
commander of the squadron in the West-Indies, engaged in ac- 
tual war against the pirates. 

From a variety of causes, too obvious to be mentioned, the 
Spanish Islands in the West-Indies were, for the most part, more 
destitute of any practical, steady and efficient governments and 
police* than the inhabited parts of the Floridas. The pirates, 
who sought shelter there, were not, like the miserable savages of 
Florida, insulated and cut off from access to other quarters for 
relief; so as to be dependent on Spanish townd and garrisons, for 
occasional supplies of provisions, arms and ammunition. On the 
contrary, their enterprizing and successful piracies, and the ac- 
cumulated plunder of land and sea, gave them influence and fa- 
vor, not only in the more barren or thinly inhabited districts ; bat 
in some of the more considerable towns and settlements : while 
their numbers, their resources and their ferocity, overawed and in- 
timidated those, who were not seduced by participation in the 
spoils of piratical enterprize. When the hot pursuit of our cruiz- 
ers had driven them from the sea, and destroyed all their vessels, 
capable of keeping the sea, they retreated into various parts of Cu- 
ba and Porto Kico ; in some places, banded themselves as;ainst 
the local authorities, and effectually defied every effort to reduce 
them ; in other places, they assumed various disguises, as fisher- 
men, droguers, pedlars, &c. &c. As fishermen, they built huts 
and villages, upon the coasts of these two islands ; and kept up a 
constant intercourse with the inhabitants ; from whom it was ex- 
tremely difficiilt to distinguish them. T\\e innumerable bays, in- 
lets, shoals and harbours, about these islands, enabled them to 
conceal the boats, in which they nightly sallied forth from their 
holds, and committed innumerable piracies; as well upon the 
high seas, as in the towns and settlements, on the neighboring 
coasts. They then retreated, with their plunder, to their secret 
haunts; reassumed their disguises; and eluded detection and 
pursuit. 

(A) Vi^e Presid. Mes. to Cong. 25th March, 1818, (Niles' Register for 
April 1818, vol. 14, p. 100.) Presid. Mes. Kov. 17, 1818. (id. vol. 15, p. 213.) 
Kote fi-om the Spanish Secretary of State to the American minister at Mad- " 
rid, 29th Aug. 1818, and the reply of Mr. Adams, 28th Nov. 1818. (Niles* 
Register, vol 15, page 367 St seq,} 

General Jackson's memoriAl to the Senate, (jbd. vol 18, p. 329.y. 
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Thc^ vrert occasionally, however, detected ; and thtir huts with 
all their boats, fishing tackle, &c. burnt and destroyed. Several 
instances of these descents, upon the coasts of Cuba and Porto 
Rico, by the officers of my squadron, are found in the official cor* 
respondence and reports now before the court: especially in my 
report to the Secretary of the Navy ; and in the reports ot captain 
Cassin, and of lieutenant-commandant Kearney to me, in the 
spring and summ^ of 1823. (i) 

This state and condition of the Spanish Islands was not only 
perfectly notorious; but has been officially ascertained atid pro- 
mulgated, and is now matter of authentic history : for, in the Pre- 
sident's messages to Congress, on the 2d December, 1823, and 
1824, and the reports of the Secretary of the Navy, on the 1st of 
December, in the same years, accompanying these messages, all 
these fiacts are fully detailed ; the good dispositions of the colonial 
governors, at least pf the governor of Cuba, are acknowledged J 
and the toleration of the piratical establishments, within their ju^ 
riadictions, explained by the weakness of their means, and the re- 
laxed state of their authority. So strong were these representa- 
tions, that at the last session a bill was introduced and seriously 
debated, authorizing a blockade of the Spanish ports in Cuba and 
Porto Rico; — the latter having been designated, in the official 
coinfnunications from the President, as most notorious for numer- 
ous and pernicious haunts of pirates. 

/ As to Foxardo, yon have it clearly proved, how notorious w^re 
thai town and district, and an extensive tract of country around, 
as jthe mpst pernicious of these haunts for pirates : including two 
other noted places, on the same coast, from 20 to 25 miles from 
Foxardo, called Naugiiaba and Boca del Inferno, equally notori- 
ous for the resort of pirates, and as receptacles for their plunder. 
It was to the latter of these places, known by so characteristic 
an appellation, that* the crew of the piratical vessel, driven on 
shore by lieutenant Sloat, attempted to retreat ; as reported in 
his letter to the Secretary of the Navy of the 19th March last. 
I did not, however, act upon the sole authority of report or no- 
toriety ; more than sufficient, as they are, when sufficiently credi- 
ble, to justify military movements. It was not till an American 
merchant, resident at St. Thomas, had been robbed of property, 
to a considerable amount, in one of these marauding expeditions, 
traced, upon credible information, to Foxardo; nor till after an 
officet* of my squadron, who had landed, in the most peaceable 
and inoffensive manner, to inquire after the pirates and the plun- 
der, had been treacherously seized, and disgracefully treated, at 
Foxardo; that I determined to land and make an impression upon 
that place. I presume no military or naval man is to be blamed, 
for acting upon credible and circumstantial information ; he is 
not to be expected to wait for either legal or moral certainty of 
proof. The necessity and propriety of the measure, and the cor- 
rectness of the information, upon which I proceeded, are amply 
confirmed. 'Tis in proof that the spontaneous opinion of the mer- 

{{) Vide docuraeifts accompany ing the President's message to Congress, 
2d Dec. 1823. p. 156, 157, 174. 
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chftsts of St. Thomas, and of the whole squadron, Without anj 
particular communication from me, was clear and decided, not 
odIj for the necessity and proprietj of the measure, Imt that it 
aiiast and would be executed. My intentions were, as cMarlj, in- 
ferred from what circumstances decided that they ought to be, as 
if I had fully declared them. The whole course and event of the 
action entirely confirmed every anticipation. I no sooner ap- 
proached the harbour, under the most unequivocal demonstra* 
tions of the real character of my squadron, than I found a party, 
DO wise distinguishable, in arnts, equipment or appearance, from 
the pirates usually found on shore ; and who, in the instances be • 
f»re mentioned, had attacked captain Gassin, and lieutenants 
Kearney and Newton; by whom their villages and huts had been 
burnt and destroyed. This party stood ready, with twogun^, on 
a point of rock; and, the instant I had anchored, without one 
act of hostility or menace, on my part, and without any previous 
parley, on theirs, commenced hostilities by training the gunsan 
iny nearest vessel ; and then on the boat which was apppoax;h- 
ing the shore: and nothing, I presutne, but the perplexity^ in 
which they were kept, between the two objects, prevented them 
from firing on us. x hey dispersed, before our party reached their 
battery ; the euns of which we spiked. We found the' vlU^ige en- 
tirely deserted ; no human being to be fonnd, with whom wecpiUd 
hold parley. When it is recollected that 1 had established a good 
anderstanding with the governors of Cuba and Porto Rico; ^ was 
acting in concert with them ; had remitted, to their jurisdiction, 

tnrates whom we had taken, and who had been punished by the 
ocai governments; — when all this was known and notorious; 
bow could I, in reason, account for these demonstrations of hos^ 
tility, immediately on my approach to the harbour of Poxardo ;— 
and for the flight of the party at the battery^ and the desertion of 
the village P Was I not authorized, nay bound, to conclude from 
these circumstances, taken in connexion with the infamous char* 
acter of the place, that it was a piralical establishment? Did it 
not require, at any rate, further investigation ; and that I should 
proceed to examine into the state of things at the small town of 
Foxardo, only a mile or two from the harbour? — Nothing, ^ think, 
can exceed the caution and moderation with which I proceeded. 
A flag was sent, in advance, with a letter, addressed to a sort of 
inferior magistrate, called an Alcalde; the only officer, except a 
very low and disreputable person called the captain of the Port, 
who was to be found thare. As we followed the flag into the in-^ 
terior, the most perfect order prevailed among our troops ; and 
DO whisper of complaint has been heard, of the slightest injury 
to the persons or property of the inhabitants. The further we 
advanced, new circumstances of suspicion arose, to confirm alt 
we had heard, and all we had inferred from what we saw at our 
first landing. There was the same irregular assemblage of armed 
men ; equally equivocal in character and appearance, as those who 
had been dispersed at the batterj ; without any of the ordinary 
badges to distinguish them, as belonging to the government of tbib 
country; aiid, by their causeless hostility, justifying the worst 
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suspicions of their character and intentions. When I met the 
Alcalde, accompanied by some of the better sort from the town, 
he excused himself, for his conduct to lieutenants Piatt and Rit- 
chie, as having been under compulsian from others: and this was 
repeated to lieutenant Piatt, by the interpreter and another per- 
son in the Alcalde's train. The nature of the compulsion, and 
the persons from whom it proceeded, were not explained ; and, us 

^ lieutenant Piatt declares, there appeared some strange mysterj 
about the transaction. The mystery may, perhaps, be very satis- 
factorily cleared up ; when it is recollected that lieutenants Piatt 
and Ritchie, at their former visit, had, at first, been received by 
the Alcalde with civility: but that the rabble were extremely ex- 
asperated against them. From all which, connected with the in- 
famy of the place, and the very suspicious conduct and appear- 
ance of the people, whom we encountered, it might, reasonabir 
enough, have been concluded, that the pirates were strong both 
in numbers and influence ; and had overawed and held, in sub- 
jection, the miserable functionary, who bore the baflge, without 
the substance of at regularly constituted authority : whom it would 
have been absurd, and derogatory to any government to have 
treated, as qualified to challenge the respect due to a sovereign^ 
in the person of his representative. » 

Then, was not here presented a clear case of the " jurisdictioti 
of Spain ceasing at the point where her weakness failed to main- 
lain her authority ?'* What possible distinction, between the hos- 
tile appropriation of Spanish territory and Spanish means to our 
injury, by the pirates, in this instance, and by the Seminoles and 
other savages in Florida? In truth, every circumstance and every 
reason that were admitted as the most triumphant justification ^f 
the course pursued in the campaign in Florida, are here more 
clear and pronounced : and yet, because I merely displayed my 
force on Spanish territory, by way of intimidation ; exacted an 
apology for the past, and promise of amendment for the future ; 
and spiked two guns, from wliich, on leaving the harbour, I should 
have been in imminent danger of a raking fire, from a lawless 
banditti, who might have secreted themselves from pursuit and 
punishment; for this I have been recalled, in displeasure; and 
subjected to a rigorous and penal prosecution : notwithstanding 
the clear proof, now manifest to the court, that the most beneficisd 
consequences had resulted from this operation ; that, instead of 
producing any impediment to the service, from the ill will and 
irritation, either of the authorities or inhabitants of the island; 

. it served to awe the disaffected, and to inspire universal respect 
for oar arms and character. From the subsequent correspondence 
of lieutenant Sloat, it appears that governor Torres had been re* 
ported to have dropped some hasty expressions of anger ; but, if 
he really uttered such, it was a momentary ebullition ; for his leit* 
ter to lieutenant Sloat of th^ 17th of March last, sufficiently de-» 
nionstrates his good will: and, indeed, contains warmer expres- 
sions of thanks for our exertions, than are to be found in any of 
his preceding communications. The effect, upon the public in 
general, was decided and instantaneous : indeed, the increased 
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respect and confidence in theyigor, determination and efficiencj 
of our measures, and the consequent facilities likely to be ob- 
tained, in the pursuit of our object, exceeded all expectation. 
The public honors bestowed on lieutenant Piatt, at Ponce, only 
40 miles from Foxardo, and expressly on account of the share he 
had borne in the affair of Foxardo, may give some idea of the 
prevailing sentiment. 

As 1 have said, nothing could exceed the astonishment with 
which I received an intimation of the displeasure of my own go- 
vernment. The only apprehension, I entertained, and the only 
circumstance, having the remotest tendency to self-reproach, in 
the whole affair, were, that I had fallen too far short of the point, 
to which m^ authority would have reached, and to which my duty, 
under existing circumstances, should have pushed it : that I bad 
too scrupulously and indiscriminately applied that precept of the 
divine teacher, which is so humanely recommended by the venera- 
ble Grotius, in mitigation of the rigors of war ; and had suffered 
the tares to |^ow, where there was no wheat in danger of being 
rooted up with them ; or so little, in proportion, that it must ne- 
cessarily be choked by the tares : that I had not used due precau- 
tion to ascertain, that there were even ten righteous persons to 
be found, amon^ them, whom 1 encountered at Foxardo. Indeed, 
if I were, at this day, under trial for not having seized and g-ar- 
risoned, or destroyed the village at the harbour ; and even the 
towri of Foxardo, as pernicious pirate-nests ; — for not having ar- 
rested and made prisoners, the people ; or those» at any rate, who 
had made any demonstrations of hostility ; I should have con- 
ceived myself in far more danger of censure, for having left un- 
done those things, which I ought to have done ; than now, fordo- 
ing those things which I ought not to have done. My best, if not' 
my only defence, in such case, would have been, the want of the 
force and the means, necessary to give complete effect to the 
operation ; and the eventual benefits resulting from the actual 
and more moderate operation. 

It may, possibly, be doubted, whether the pursuit and arrest of 
pirates on the high seas, under a regular commission from a so- 
vereign power, and with the public armed force of the country, be 
a war; or a mere exertion of the power of internal police, for the 
arrest and judicial punishment of criminals. In short, whether 
the want of a regular declaration of war may be insisted on. 

'Tis a remarkable fact, that what with the continually recurring 
wars with the Indian tribes, the Barbary states, and, more ree^nt- 
ly, with^England; not omitting what has been called the quasi war 
with France, in 1798, this country has enjoyed but very short in- 
tervals of peace, since the formation of the government ; and yet, 
there stands upon record, but the single instance of a declaration 
of war, in that against England, on the 18th June, 1812. The con- 
stitution has vested, in Congress, the exclusive power of declar- 
ing war; but they may also provide for the calling out of the- 
necessary force to suppress insurrections Ifnd repel invasions: 
and they have executed this last power by a special act, empow- 
ering the President to call out the proper force on such occasions. 
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AH our Indian wars, carrying with them every characterise Ind 
concomitant of the most regular war, have resulted from the mere 
%ct of having placed, at the disposal of the President, a military 
force for the protection of the frontier, and to repel the hostile ia^ 
cursions of the Indians. Wars, commencing in this merely de*- 
fensive operation, have resulted in all the incidental consequen- 
ces, 'which we have seen exemplified in general Jackson's cam* 
paigns in Florida, and in all the preceding Indian wars; for none 
of tnem were commenced under any more formal declaration, or 
With any more solemn preliminanes, than that of ,a hostile inTaaioft 
repelled by force; ana of a defensive war pushed, in its conse* 
quences, to offensive operations, in order to make the defence ef- 
fectual and complete. So the wars with the Barbary statea were 
commenceil in the same way ; a naval force was placed at the dis- 
posal of the President, for the protection of our commerce againit 
the Barbary cruizers: and the history of our naval operations i^ 
too well known to this court, to justify me in taking up their time, 
by recounting the captures by sea, the blockades, the menaced 
bombardments, the intercepting; of enemy property in neutral bot- 
toms, and all the other concomitants and incidents of the most re- 
gular of maritime wars ; and which have all resulted from this 
simple measure of defence. 

So the modified hostilities with France, limited, as they were 
supposed to be, by the terms of the law, that authorized them, to 
a mere resistance of the abused right of search ; and to the cap* 
ture of such of their public or private armed ships, as should be 
detected in committing aggressions upon our commerce, inunedir 
ately blazed out in all the ardor of a maritime war; unlimited, 
in its spiiit and extent, but by the scarcity of objects, in the then 
condition of the French marine, upon which the valour and en- 
terprize of our navy could be displayed, ^'e did not wait till a 
French frigate, flagrant with aggression, could be met; but, in ' 
what place, condition, or circumstances soever^ met, she was, in- 
stantly, attacked, taken and held as lawful prize of war. 

The war against the pirati»s, in the West Indies, was just as 
^formally declared as any of our preceding wars, by land or sea, 
except "the late war with England; and carried, with it, all the 
concomitants and incidents of a public war; without regard to the 
form of the preliminaries, or the circumstances of its commence- 
ment, the machine, being once put in motion, was impelled by 
its own inherent energies ; Without the help of proclamations, or 
other paper muniments. A naval force was placed, by Congress^ 
at the dtfipesal of the President, to be employed, in the most ef- 
fectual way, according to the best cf his juagment, and under /m#- 
able instructions to the comm^inclerd, to repel the a^rgressions and 
depredations of the piratcs./'/j Under th^e authority of this act# 
and the instructions of th^ President, the war against the pirates 
was commenced and carried on. That it was a regular war, agaiQst 
public enemies; and entitled, not only to equal, but to greatei> 
respect, from other nations, than ordinary wars, is clearly e«taf. 
blished by reason and authority. 

rn Vide Act of March 3, 1819, Vd. 6, p. 41?. 
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Pirates ire not the enemies of one nation ohl j, but of the whole 
hnman race : and aU civilized nations are, or ought to be, in league 
against them. There can, in the nature of things, be no neutrals 
. in such a war. As I hate before remarked, the rights of wan in 
general, seem to have been derived, for the most part, from the 
analc^ies of war against pirates. We find that the President, in 
his message to Congress, explaining and justifying the condiact of 
general Jackson, towards the Spanish authorities in Florida, enu- 
merates (as he had before done in regard to Amelia Island and 
Oalvezton,) their encouragement of buccaneering^ as one of the 
enormities which had forfeited their neutral character. General 
lackson, himself, in his official correspondence, justff^ing the ap- 
parent severity of his proceedings, against persons claiming Span- 
ish protection, can find no more emphatic reprobation of their 
diaracter, as placing them and their abettors out of the pale of the 
law of nations, and as justifying every extrennity against both, 
than to denominate them land-pirates, Grotius, as I have remark- 
ed, infers belligerent rights, in regard to third parties, not being 
cfnemies, from the analogous right to destroy pirates^ though to 
the danger and probable damage of innocent persons. 

If the question rested on general reason and authority, it would 
seem to be settled : but I have a stronger and more practical war< 
rant, in the very instructions which I am charged with having vi- 
olated; a document that loses none of the authority, due to its 
official character, from having been signed, and probably indited, 
by a gentleman whose talents and learning had illustrated a higli 
judicial station in New York, before he was called to the admin- 
istration of the navy department ; and are now added to the splen- 
did assemblage of the same qualities, on the bench of the Supreme 
Court of the United States. These instructions lay down the doc- 
trine, and apply it to#lie actual case, in terms that leave not the 
shadow of a doubt of the relations in which I was to hold myself, 
as well towards the pirates, as thft Spanish authorities and people. 

" You will announce," says my letter of instructions, " your ar- 
rival and object to the authoriiies, civil and military, of the island 
of Cuba; and endeavour to obtain, as far as shall be practicable, 
their co-operation^ or, at least, their favourable and friendly sup- 
port^ giving them the most unequivocal assurance, that your sole 
pbject is the destruction of pirates. 

•* The system of piracy, which has grown up in the West In- 
dies, has obviously arisen from the war between Spain and the 
new goveri^iments, her late provinces in this hemisphere ; and, from 
the limited force; in the islands, and their sparse population, many 
portions of each being entirely uninhabited and desolate, to which 
the active authority of the government does not extend. It is 
understood that establishments have been made, by parties of these 
banditti, in those uninhabited parts, to )vhich they carry their 
plunder^ and retreat in time of danger. It cannot be presumed 
that the government of any island will aflfbrd any protection or 
countenance to such robbery. It may, on the contrary, confident- 
ly be believed, that all governments, and particularly tliose most 
exposed, will afford all means in |heir power for their suppi^- 
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sion. Pirates are considered, bj the laws of nations,, tfae enemies 
of the human race* It is the dutj of all nations to put them down; 
and none, who respect their own character or interest, will refuse 
^to do it; much less, afford them an asylum and protection. The 
xiatioo that makes the greatest exertions to suppress such banditti,* 
has the greatesjt merit. In making such exertions, it has a right 
to the aid of erery other power, to the extent A)f its means, and to 
the enjoyment, under its sanction, pf all its rights in the pursuit of 
the object. In the case of belligerents, where the army of one. 
party enters the terintory of a neutral power, the army of the other 
has a right to follow it tfiere. 

"In the case of ptrktes, tlie right of the armed force of kAt pow- 
er, to follow them into the territory of another, is more complete* 
In regard to pirates there is no neutral party ; they being the ene^ 
mies of tiie human race, all nations are parties against mem» and 
may he considered as alliesJ^ 

1 lost no time in establishing an understanding with the gover- 
nors of Cuba and Porto Rico, as recommended by these instruc- 
tions ; and as fully appear from the documents accompanying the 
President's message to Congress, December £, 1823, before re- 
ferred to. From these it has been seen that both the governors 
recognixed, without hesitation, the meritorious character of the 
war; pledge^ themselves for every aid and co-operation in their 
power; that, in various instances, they did co-operate; and actu- 
ally received prisoners, taken by our squadron, both at sea and on 
land, and had them executed. Thus, the presumption, upon which 
my instructions proceeded, that the local governments of these 
islands were to be considered and treated as allies, in a regular 
war, was confirmed and consolidated into a solemn compact, fol- 
lowed by all the practical and open evidences of alliance and com- 
mon cause, 

I conceive it to have been clearly made out, that, in the simple 
charjLcter of neutrals, the conduct of the people of Foxardo would 
have justified stronger measures, than any adopted by me, toward^ 
thetn : but as the subjects of an ally, embarked in a common cause, 
they were out of the pale of protection from their own state ; 
they were identified with the enemy of their own state; and the 
worst species of -enemy, pirates : they were themselves, either ac- 
tually or constructively pirates; and, in attacking and subduing 
thein, (if I had gone that length,) I should have attacked and sub- 
dued the cneniies of the very stat^, whose territory and sovereign- 
ty I am charged mth having violated. ^ 

The only question, then, that remains, is, whether it were a vi- 
olation of my instructions to have awed these people into some re- 
gard for their own duties, towards both the a^ies, and some great- 
er respect to the allied arms, by a display of military power, 
pusheil no further than to produce the moral effect of operating 
on their fears ; by a demonfitration of what we could, and woula 
do, if they persisted in their iniquities. The question, then, may 
be reduced to this ; whether a set of instructions, which had pass- 
ed through the hands of so eminent a lawyer and judge, as Secre- 
tary Thompson, and had received the sanction of his name^ ha^ 
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teen M impro^ideiitlj phrased, as to forind me from doing the 
^erj thing I was sent to do; namelj, from protecting the com- 
marct, and the cUixems of the United States, from piracy ; when 
U should so happen, that the perpetrators, or (^what is the same 
thing,) the abettors, associates and accessories of the perpetrators, 
and^ identified in appearance and circumstance with them, as ren- 
dered it impossible tQ make any specific distinction between princi- 
pal and accessory, appeared in the persons of men, who had added 
to the crime of piracy, that of flying in the face of the authority of 
tho government under which they pretended to live. An absurdi- 
ty upon the face of the proposition; and therefore im|)08sible to be 
inj(erre4lrom any sensible and well advised instructions. 

Still it may be more satisfactonr to enter into some analysis of 
that doouttient, in order to see, if its terms give any colour to so 
itrange an imputation on its consistency. 

Lei it be remembered, that the question is not whether mj in- 
structions, in terms, import an authority to do the act; but, whe- 
ther they prohibit it. It haa already been shown, from reason, au- 
thority, and precedent, that, in proceeding upon the pi^inciple of 
self-defence, to attack or repel tlie enemy by the same means that 
he uses for our annoyance, no act of hostility is supposed to be 
committed against the neutral or allied sove,reign ; when his ter- 
ritory or his sukgects are involved in the consequences of belli- 
gerent operations. That it was not to attack or punish Spain, but 
simply to repel the attack of the enemy, through her instrumen- 
ti^lity, and with her means, was the principle assumed through- 
out the whole of general Jackson's justification. To have made 
war upon Spain, for any cause, either for her violation of treaties. 
or for her breach of neutrality, could have been justified, in no 
other way, but by the express authority of Congress ; who have the 
exclusive juriddiction of war and peace; and are the exclusive 
judges when, and for what provocations, war shall be declared. 
it is for them, and them alone, to decide whether national insults 
or injuries shall be resented or waived. The utmost extent of 
the President's power is to call out tlie force of the nation to repel 
invasions: in the exercise of which power, it is true, almost all 
our belligerent operations, since the existence of the govermnent, 
have been carried on. All these operations, then, upon Spanish 
territory and subjects, by way of self-defence against our enem^, 
result from the incidental rights of actual war; as fully vested in 
every naval or military commander, to whose hands the arms of 
the republic are committed, as in the President himself. The on- 
ly difi'ereuce is, that the President, in his quality of commander 
in chief, may restrain or modify, at pleasure, the practical exer- 
cise of the right, by them in command under him ; but, in the ab- 
sence of such restraining order, these high belligerent rights ex- 
ist, in their full force, ia the person of the officer in immediate 
command, whatever be his rank. Upon that principle, was the 
capture of the Spanish towns and posts, in Florjda, explained and 
justified. The American note, before cited, expressly s'ates that 
general Jackson had no order, from his government, to take themj 
Dtit that he decided, from hi9 own discretion, upon the measure; 
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^'< of the necessity for which he had the most effectual means of 
forming 1^ jui^ment/ and the vindication of which i^^ wtitteQ in 
every pase of the law of nations, as well as in the firj»t law of na* 
ture, self-defence." 

Then my justification requires no order or Instruction, com-- 
mandiog or authorizing, while it is indispensable to the criminal 
tion of my conduct, that some order should be shown forbidding 
ine to exercise the otherwise clear right, to adopt the highly ex- 
pedient, necessary, and, in all its public results, most fortunate 
measure, now in question. The incidental power, to its fullest 
extent, wasiftberentto my coQamand; unless that command had 
been stripped of it, by a positive order. 

This brings us directly to the question, whether my instruct! oti^s 
of the 1st February, 1 8^» do, in terms, forbid me to exercise this 
power? 

I maintain, not only that there is the absence of any such pro- 
hibition, express or implied, but that the course of conduct which 
I pursued, is enjoined by my instructions : and if I had neglected 
that injunction, I should, at once, have basely betrayed the high 
and sovereign rights of war, with which the |;lory and safety of 
the nation are so essentially connected ; and have violated the let- 
ter and spirit of my instructions, by a course of conduct directly 
opposite to that now imputed to me as a disobedience of orders. 

I shall proceed to lay down a few simple rules of interpretation, 
by which the sense, in which I so clearly understood and acted 
upon my instructions, may be demonstrated as their true import 
and meaning* 

1. The reason or final ^aiise; the main end tobeaccompiished^ 
deserves the first consideration. Then, I was appointed to the 
command of the squadron^ " for the purpose of repressing pii-acy,^ 
and aflfording effectual protection to the citizens and commerce of 
the United States.'' 1 am told that it is my "duty to protect our 
commerce against all unlawful interruptions, and to guard the 
rights, both of persons and property, of the citizens pf the United 
States, wherever it shall become necessary." Such is the final 
cause, or end of the armament; and, upon that, did general Jack- 
son mainly rest the justification of his operations in Florida, when 
he appealed to that part of his instructions from the war depart- 
n^nt, which recommends a speedy and successful termination bf 
the war, as being required by the honour and interest of the 
United States : and he argues that he pursued the only means, by 
which he could have effectuated such intent : and that the intent, 
both general and particular, which is expressed in the order, jus- 
tified the means: these means being, in themselves, entirely con^ 
formablc to the established laws and usages of war.(^a^ The ineanst, 
by which 1 was to have accomplished the object of my command, 
were left to my discretion, under the guidance of some general 
rules, not, at all, more restrictive of the inherent authority of idy 
station, than those prescribed to general Jackson ; if as much so. 
The limitations of my authority, from which any thing, li]ce a pro- 
hibition, may be inferred, are expressed in two clauses. I am, in 

faj Vide Nile8*s Resistor, Vol. 18, p. 35 1—5- ' 
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the fir^t place, told that •• where a government exists and is feUg 
you will, iu ail instances, respect i\\e local authorities; jkwi only 
act in aid of, and co-operation with them t'' and again, " in no case 
are you at lit>ertjr to pursue and apprehend any one, after having 
Ueen firtbidden to do so, by competent authority of the local go- 
vernment.^^ ^ow the term, " government,'* or " local govern- 
ment," certainly means the supreme power of the country: and, 
in reference to the Spanish* islands, means the several provincial 
governments, there established ; caUed local, in contradistinction 
to the government of the mother country, which is supreme over 
all. It cannot be pretended that the term comprehends the infe- 
rior magistrates of obscure towns and villages. Then this govern- 
ment mast not only exist, but must be felt: and felt to what pur- 
pose, and to what extent? Surely to no less,' than to maintain, 
practically and efficiently, its sovereign and active authority in 
the country ; to the purpose and to the extent tif holding it invio- 
late from the comiH<m enemy. In a preceding part of the instruc- 
tions^ places, to which the '* active authority of the gc^vernraent 
does not extend,^^ are sp<»ken of : nor can it be less than the active 
authority of tJie goreniment, inany case, that I was bound to res- 
pect. 1 am told, repeatedly, .in my instruction, that I am to pre- 
snme that the Spanish ouihmitiesik^nfA people will make common 
cause with mcr and cordially co-oporate iHth me : I am told so in 
the very clause, which re^juires me to respect the local govern- 
ments ; and strange, indeed, if I had been reqiired to respect them, 
<in aoy other terms. 1 was^ acting not oqly upon this presumption, 
but upon the faith of direct and positive assurances, firom these 
yr^ry local governments, that they wdtfid so co-operate ; confirmed 
by u«ec|uivocal acts of cw-operauon. When 1 came to'discover, 
upon these islands, extensive settlcmeVitS of pirates, in the varioos 
disguises of fishermen, &c. when I finiml consiilerable districts in 
the possession, or under ti>e controlling influence of pirates, would 
it have comported with due respect to the iota I ti:overtiments, to 
have presumed that such infamous abuses weie by tl>eir authority; 
and that, by attacking the pirates, I should be invading the rights 
and. dignity of tlie governments ? Are these pirates to be viewed^ > 
in such circumstances, as either " Spanish authorities or people;'* 
in the sense of my instructions? If such were the presumptions 
upfm which we were toact, wc committed innumerable transgre*- 
siou.s, in the instances of the several piratical establishments broken 
up and destroyed, without c(miplaint, on the coast of Cuba, as be- 
fore mentioned. But the meaning of this injunction to respect 
the local authorities, where a government exists and is felt, is de- 
cided by its immediate context; — tm- it goes on to direct that I 
shall "only act in aid of, and co-operation with them.^ Now, 
the one of these injunctions is jwst as obli«;atory as the other. 
Them, whom I am to ** respect," I most also co-operate with and 
aid : they must be in a condition to challenge, for themselves, both 
or neither. Then, if I am to >*^s/?^cf,ihe people and auHioritiesof 
the islands, who are identilied in character and conduct with the 
pirates, I must also "act in aid of, and cooperation with them :" 
and how co as i stent this raav be with the main end aiid aim of re- 
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pi^csSing piracy, and affording effectual proteciion to the commerce * 
and citizens of the United States, needs no remark to illustrate. 
When I am told that I must not continue the pursqit of pirates, 
on shore, •* after having been forbidden to do so by competent au» 
thorityof the local government ;^^ should I have been justified in 
accepting the prohibition of the pirates themsielves, or of their 
known, or strongly suspected associates and accessories, as from 
such competent authority ? The only prohibition ever received by 
me, was m the form of open hostility and resistance ; no other- 
wise to be accounted for, than as an attack upon the suppressers, 
. and a defence of the pro/cssors of piracy. Lieutenant Piatt was 
not forbidden the pursuit and inquiry, which occasioned his first 
visit to Foxardo : but he was, at first, received with insitlious ci- 
vility, and a professed respect to his oflicial character and mis- 
sion : and, in that guise, was conducted to the town ; where the 
treatment, Jie afterwards received, was equally unaccountable, up- 
on any other ground, than that of the people, or a great majority of 
them, making common cause, or being identified with the pirates. 
I am funher directed, if " the crews of any vessels which I 
have either seen engaged in acts of piracy, or haVejM9^ cause to 
suspect as being of that character, retreat into the ports, harbours 
or settled parts of the islands, 1 may enter in pursuit of them, 
for the purpose of aiding the local authorities or people^ as the 
case may be, to seize and bring the offenders to justice ; pievious- 
\y giving notice that it h my sole ol^^ct." Then here is an af- 
firmative direction (not necessary to communicate the authority, 
but only declaratory of an authority already inherent to my com- 
mand) to pursue the enemy into the ports, harbours, and, settled 
parts of the islands; — but qualified by a limitation, which neces- 
sarily supposes the presence of authorities or people who have 
the w\lU and, with my aid, the power to seize the offenders and 
brin^ them to juslice. But suppose no awi/ioriiies or people of 
that description are to be found ; and,, though the country be ever 
so tjiickly settled, it is occupied. and held by pirates and their ac- 
cessiH'ies ; who exert a controlling influence and-eft'ectivQ pow- 
er over the district ; and hold what people or aut],)Orities, ther^ 
may be, in check, vr in close alliance : v^ not the hypotliesis, upon 
whiph the limitations of my otherwise abM)lute authority are ex- 
pressly founded, done away; and i^.not such authority, conse- 
quently, left in its pristine force?— Is th^re any possible con- 
struction of the document, that could require; of me to aid and 
assist people to seize and bring theow^elvesr to justice ? The very 
case, put by my instructions as requiring the pursuit Qf the pirati-» 
caI crew, was presented : l^d justeause more tjian to »uspect thai 
su«h a crew, which had robbed an ^'Jiimrican dtizen,^^ at 8t. Tho- 
mas, had retreated with their plunder to Foxardo; and, in the pursuit 
flffthem, I am encountered, at the threshold, by men of the most 
equivocal appearatice, who stand forward to resist the pursuers, 
and to defend the punmed; without parley or warning of any 
Icind. Then, was I not bound to conclude that these men knew 
what they were about; and that the defenders and the persons 
pursued were the same? I knew, to a certainty, that they were 
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not, and, in the nature ef things, could not be acting under fbe 
authority of the local government; but I had the strongest 
grounds to presume, that ther were acting against it. What rea- 
4on had I to pcesume, that they had any better authority than the 
pirates who fired upon captain Cassin, near Cayo Blanco, and 
upon lieutenants Kearney and Newton, at Cape Cruz; and who, 
on other occasions and at other places, committed the like vio- 
lence ; and, upon being pursued to tlie interior, were found to be 
settled in fishing villages, defended by cannon advantageously 
posted on the rocks ? 

It seems to me plainly impossible to construe my instructions, 
as a prohibition of the operation upon Foxardo, consistently, either 
with their context, or with the prominent and declared reason, or 
final cause of the course of service, which they prescribed. A 
learned and judicious author has said that **the nature of everjr 
law must be judged of by the end for which it was made, and by 
the aptness of things, therein prescribed, unto the same end:" a 
rule which absolutely concludes the present question. 

2, The rule, which requires an expression to be interpreted 
^* from its relation to what goes before and what follows the place 
where it stands,'' has been embraced under the head of ratitmal 
interpretation already considered. But another rule, entering 
largely into every question of interpretation, is derived from the 
*' circumstance of the same, or equivalent expressions, being used 
by the same person, to express the same intentions, on other simi- 
lar occasions." (m) 

Upon this point, it becomes matenal to examinethe orders, or 
^instructions, under which general Jackson acted, in the campaign 
before mentioned. The restrictive clauses of these orders, being 
more directly to the point, shall be more particularly noticed. 
These are explained by two documents: 1st. the jf resident's 
message to Congress, 25th March, 1818, declares that, '^to the 
high obligations and privileges of the great and sacred right of 
self-defence, willthe movement of our troops be confined ; orders 
are accordingly given to the general, not to enter Florida, but in 
pursuit of the enemy; and, in that case, to respect the Spanish 
authority wherever it is maintained :^^(n) 2dly. In Mr. Adams's 
letter to our minister at Ma^lrid, the order is laid down in nearly 
the same terms, (o) The only difference between the terms of 
the restriction upon him, and upon me, is, that in my case the 
government must be felt ^ in his, its authority maintained: And 
what possible drflerence there may be, between these terms, is 
•^plained (if indeed explanation can be necessary,) by the Presi- 
dent's subsecjuent message, of November 17, 1818, where this very 
expression of a government's being felt, is used i(p) and, though 
there was a regularly organited colonial government, in posses- 
sion of towns and fortified places, with well appointed garrisons ; 

{m) Gro. de j*ir, bel. & pa. B. 2. ch. 16. § 7. 2 Camp. Grot. p. 145-67 

{71) Vid. Niles's Register, vol. 15, p. 100. 

io) Vid. ibid. p. 371. 

W Vid. Niles's liegister, vol. 15, p. 216. 
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wi'thid fhe precincts of which, Sji^nish anthorit j was paramotjit 
and undisputed i yet, because their authority was cbn&ned^ almost 
exclusively, to the walls of 8t. Augustine, Pensacola, &c.; ^. 
caose thej could not exercise an efficient and acHve aulmritT; 
over those without the walls ; and because all these strong holos 
were made subservient to the purposes of Indian hostilifty; lihe 
authority of the government wa^ held not to have been *^ftW^, 
any more than " maintcdnei^y evc^n within the walbs of {^rrisoned 
towns; not even in the d&pTtalsdf their provinces, whei'e thi fe*^- 
vernnient actually resided. Tliese very places were taken j be- 
cause the authonty of the government was neither maintained 
nor yelt, to the eittent required by her mfiitral duties, and neces- 
sary to allow complete effect to our lawful means of repres^ioff 
Indian hostilities. When the general found that the government 
was not sufficiently maintained, or felt, to fulfil the final cause or 
end of his military operations; but tended to defl^at it; he was 
j unified in concluding, that it was not maintained or felt, to th^ 
degree, supposed by the limitation in his instriietions: and, of 
course, that: the Hmitatian fell witli the hypothesis, upon whieh 
it had proceeded. , ' 

L«estitbe suriiitsed that the government was secretly actuated 
by any policy to attack and undermine Spanish power in the 
Floridas; — not applicable to the state of things in the West- 
Indies: (if it be necessary to vindicate the government against 
any such doable dealii^,) I may refer to the saccessive orders^ 
from the War Department, to generals Gaines and Jackson, from 
the 2d December, 18ir, to the 6th February, 1818/^; By these 
it appears that it was contrary to the polity atkl inclination of 
the government, to be embroiled with Spain^ at that tiihe. The 
state of the pending negotiation is expressly referred to,\a8 ren^ 
deringit impcilitic to provoke her ; and |;eneral Gaines is instruct- 
ed, tliat^ if the Indians, when pursued into Florida, s^Zler them- 
selves undei' a 'Spanish fort^ he' is to st^ and give notice to the 
government. , ' • 

A practical construction is given to my orders, by the tolera- 
tioo of all our previous descents npon Cuba ; followed by the des- 
truction of settlements, having all the appearance of innocent ish- 
ins villages : and which were, nevertheless, found to belong to pi- 
rates in disguise. It has been seen how far the arts of deception 
were carried, on the coast of Cuba: where the spectacle was pre- 
sented of old men, *< with bald heads and hoary lock^^^Mised to 
view," like the venerable sires of a peaeefiil arid ifinocent genera- - 
tion of fishermen; and of matrons, ^as if present, either to 
implore protection for themselves and helpless offspring, or 
(according to the account of one officer,) like a celebrated^ he* 
roineo^a moderb romance, by their exhortations aiid exaWle^ 
to inspirit their, husbands and sons to defend, or avenge tneir 
h6mes and altars :fr/ but where all these plausible and imposing 
appearances jiroved to be only deceitful covers, to the most atro- 
cious of piratical estabfishments : for the utter extinction of whicb« 

{q) VideNUes* Register, vol. 15,-p. 303—5. 

<t) Vkle Liei|tcniint Kearney's report befoiie cited^ (and sn^ p. 86.JI 

4* 
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upoa D«>0tb^ warrant* or aothonty, than the discr^tfwof tlie 
officers aent.ln pufsuit of pirates; and acting upon the evident ' 
ces and presumptions* by which their conduct was to be deter- 
mined, in every new exigency of the service, these o£Qcers had - 
received the i^robation and applause of the government and 
the country.. Then« if it were lawful to seize and chain the3e 
modem Proteii, on one shore, why not on another, equally the 
(theatre of tbeir frauds? Had they possessed the fabled spirit of 
prophecy, ascribed to their ancient prototype, it must have puz- 
zled themselves, to divine, how I could have incurred the dis- 
pleasure, either of. the Spanish government, or my own, by pur- 
suing them on the coast of Porto Rico, any more than on that 
of Cuba; at Foxardo, any^ more than at Cayo Blanco or Cape 
Cruz ; an before practised, without censure or question, in for- 
mer instances.C5^ 

But suppose i have failed to establish the construction of my 
orders, as understood by myself and now explained : does it^- 
low that I am guilty of any disobedience ot orders, undet- the na- 
val articles of war? The negative may be clearly maintaiiied o|i 
two grtfunds. 

1, The naval articles of war look only to orders given by a su- 
perior officer in immediate command : not to general instructiona 
from the government : tbe observance of which, it is supposed, 
the government has, in its own hands, the means of enforcing. 
. 2. The instructions are discretionary ) and no officer can be 
charged with the breach of a discretionary order, unless he wil- 
fully and corruptly miscon^rue and pervert it. For no mistake of 
judgment can pe, in the nature of things, punishable. Here is 
the law of nations laid down to me, in my instructions; to be ap- 
plied, in a great variety of supposed circumstances, to facts as 
they arise. A number of rules, defining the relative rights of 
the parties, are prescribefi ;Tequirine; the exercise of a discreet 
judgment to expound them. I apprehend it to be impossible for 
any man to review the circumstances of this case, without ad- 
^i|^ne, whatever be his opipion of mj judgment or my reason- 
ings tnat I misht, in the honest exercise of my reason and 
judgment, b^ye done the act, with which I am charged. 

To bring me within the scope of this most penal charge, it must 
appear that L was, either, positively ordered to do something ths^t 
Ioroi(t^;;Or positively forbidden to do something that I did: 
orthat,Jund^ preteppe of e^^ecuting a discretionary authority; 
Iporruptiyprmaiiciously abujsed it * ; 

CHARGE SECOND. 

The second branch 'of the accusation fhas, from Jthe^ fit^t* 
occasioned me no little perplexity ; which has, in no degree^ 
been relieved by any elucidation, in the coMvse ofthe present trial. 
Whether any, and what sort of justification it made ipcumbent on 

(a) Vide Commodore Porter's Fcport^ May 10,1823; Captwn Cassin*» re- 
port, April 28, 1823 ; and Lieut Com. Kearney's repoit, August 10, 1823^ 
before cited. (Ante, p. 82— 4> No. 9, 10, and 11.) 
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ue, ti^as n^t so e^yto d^teruSine^ from any mfttler oferimtDatiofi^ 
eithci' distinctly prouil^cefiy or propeVl/ ^te inferred from the 
context ofthe charge or the specifications. . • ?i- ;^ 

• The process, neither of the evident^ notr^of the argument, -bjr 
\(fMch the fist of the prosecuti<in, and the porints on whichit turn- 
ed, sliou Id have been distinctly explained or openty vindrcated^ 
has tended ta possess ;me with any more clear, or detailed in- 
formation of the specific <pialitj and degree of ^ the oflfence; 
eharged*/*or of the penal consequences supposed to be attach- 
ed tb it, than mighthave been collected from' the extfemely 
vaguo^ andfbdefinite, if not unintelligibie ^rm 6i th^ ehai^^e and 
the ^eciflcatiidns. Indeeil, the impenetnd^l^ reserve, anectine 
mystery, if not studious of concealment^ by which suehdim'and 
partial yiewg^/^ these points have been vouchsafed, would^^em 
to indicate th6 darkest suspicions; and a necessity for a prosecu-t 
tion as tink^lentilif in its pilrpose, and as unscrupulous in its mean^ 
as comd be at all admissible' in any judicial proeedxrrei ^if it* 
were dealing with some wily attd veteran ofl^nden skilled and ex^ 
perienced'iu all the subtilties of evasion; and who was^to becaught, 
in his "iniquities, only by pouncing upon him unarwares; and by,' 
concealing ft-om him the quarter of attack; til) tho^nse^ blow, 
pushfeU'home and felt in all its foree^'^hcmld havenferwhelmcd 
Him with the shame of open detection ; while unj^vid^ wHh a 
subterfuge, and cut off from all retreat. ::- 

1 was instructed by the clear and unhesitating advice of mj 
' counsel, confirmed by as clear an insight into the merits of the 
question as could be Obtained by my own common senae, to qoti- 
elude, that this branch of the accusation purported ta-charge me 
with no offence, of Which this court had any judicial oogntzM^ce : 
and »»y own consciehce, us far as it had been enllghteimd by any 
know^ledge or conjecture of the transactions, so darkly alluded to, 
was equally void of any oflTenco; to which any degree of guilt, ei- 
ther legal or moral, could be imputed. Indeed it was clear enough, 
upon the face of the accusation itself, bow sedutously the respon- 
,8ibility of having imputed any thin^, immoi'al or dishonorable, had 
been guarded against : and, accordingly, that instead of a definite 
and^ precise charge, supporte>l by specifications, ina;;iy proper and 
legitimate sense of the term, vague censures clothed in loose gen- 
.eralities, and in the m.ost ambiguous and perplexed phraseology, 
had been introduced, by a strange abuse ^f terms, tinuer the namt 
of a charge and specifications. 

Perfectly copsistent with the original frame of the accusation, 
has been the method, in which it has teen followed oat^ in the 
proof and in the argument. 

Yiduminou^s masses of documents, consisting of a nuscellaneous 
correspondence, and a printed pamphlet of more than one hun- 
dred pages, were produced in evidence, under the several speci- 
fications; and indiscriminately read, from beginning to end; without 
any specific designation, or reference whatever, to the passages or 
circoinst«nces» wherein the offensive matter was aupposed to con- 
sist : with the single exception of the alleged omissions, deficiens 
cies, and verbal inaccuracies, charged upon that {^art of my pam- 
phlet, which purports to set out the proceedings of the court of 
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iuqutrv; which were* iiNle€4> Toochsaled after the trial Jiad^re- 
ceedM ht more thad a fortnight. Additional mags^s^ Uit^iea^ 
▼oluminouSy of document^and other cull f.teralevidenceibayebeen 
inti^odiieed^ i^nd, in like manner, read indiscrim'matelj^frombe^- 
ning to end, without the slightest intimation of the charge or t))e 
apeciicatioo io which thej were to be applifid | Car les^^of thebearr 
ingi thejf were supposed to bave» on anj point of the accusation; 
or of the purpoae uid object of their iEtroduction. 

In two^mstan^ef^ witnesses have been introduced to auth^ti- 
cate numerbttg documeats^ without naming or describing, them ; 
ande^eii without Any elnukneratbn or description 9C them being 
entered on 4he minutes^ which record th)^,evidenc<^.bj which Aey 
are authenticnted, Our request to liave thes^ dociiitne^ts opeply 
' exhibited and subjoeted to %mt inspectio^.j) or, at iluj rate, to fae 
furnished with a list and specific descrlj^on qC the^ h^s been 
denied; and aU, that was.youcbaafed to uS) wa^ an intimation, that 
it would be time^OOU^ for us to s^e and inspecjt the documents, 
when they c^atne^obetsnccessively nroc^uced, as wanted, from time 
to timeyin^ the progress of the trial. In the mean time, they have 
been kept, ttndeti0ckfj(dd key, wholly inaccessible to uie ; and, 
to this trery. day, I am igi^orant, how many, or what part, |or, in- 
deed, if ^nyvol tfaesenjk^ments haye since^been found useful to 
sabserTe the^ei^s of the prosecution, or have been actuaHj.usecl 
as evidence; though I presume, (bujt without any responsible -as- 
surance «f^the fact,) ihat some part of my official correspondence 
with the nayy depactfoeot^ since read and attached to the record^ 
entered into thecomposition of this strange paradox, of documents 
openly proved in a i:;Q^t of justice; and yet unknown either to 
the GMii-t, or to the papty ag^nsit whoQi they were produced* At 
a late 4tage of the trials i^^terrogatories are e^chibited, for th^ ex- 
amination .of a; witiiess- by deposition, . B^p^Aoatioo is asked, 
and unht^itatinsly denied ; first, of the authority for taking a de- 
position, iaistead of 4onfi:onting tlie. witness with the accused; as 
indispensably reqiijred ("with a few stated exceptions, expressly 
provided for by statut,e>) in every criminal caseijand, above all, in 
•very capital tcaji&; and; this, not only in the absence of any direct 
authority to he fou^ud in the naval articles of war, ojr other law, 
but in the faicie of an article, expressly requiring that the witness- 
es, examined before a naval ^ourt-martial, shall be ^worn by the 
President of the court: S5d, of the purpose for which this deposi- 
tion was wanted, and of the point to which it was to be applied ; 
in order that I might frame the cross interrogatories, which I was 
called upD^ to furnish, A^ith a discreet forecast of the operation 
and effect of the evidence upon my cause. The deposition, taken 
before a county -justice of the peace, after having been held np, 
for 8i>me dayst, without any notice to me that it had been received, 
is at lengdi produced and read to the court, under the same si- 
lence and^eserve, as to the bearing, or relevancy, it might be 
supposed to ha<^ s;pon any matter put in issue by any one of these 
charges and specifications : the want of relevancy and pertinency, 
to any such matter, being apparent Upon its face* 
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Whether these rigors were irregular or admissible, U\ the prac- 
tice of (^mrtfr martial,. this court naa not been called to decide ;^ 
for I was myself Wearied out» and apprehensive of fatiguing the 
co^rt, and exhausting its valuable time, by raising my voite, ^ 
frequently, against the continually recurring aberrations, from the 
established and salutary forms of procedure, usually observed in 
crimiDal |>rosecutions ; and equally indispensable to the due ad^ 
ministration oC justice, in a military, as in a civil court. I made 
this sacrifice of my right to complain and to remonstrate, with no 
other hesitation^ but what arose from my reluctance to sanction a 
dangerous precedent ; the pernicious consequences of which, to 
the principles of military jurisprudence, were incalculable. My 
own innocence I knew to be too firmly seated in conscience, too 
strongly fortified by its internal strength, and too well guarded 
bj> external evidence, to fear either secret gap or open assault; 
^nd it shall not be, my fault if any transgressions, aeainst the 
wholesome rules of judicial trial, be drawn into precedent' here- 
after. 

My own reason informed me, and the clear and decided au- 
thority qf every approved author, who had treated of the elements 
or practice of military law, was united, r/ith umleviating unani- 
mity, in pronouncing, that every alleged oft'ence against niilitary 
law, as against the general law of the land, must be determined 
by some/nxed and known rule of action, instituted by positive 
law, and defining the character and degree of the offence ; and 
that it ijdust be shewn, by the terms of the accusation, to be cogniza- 
ble and pqi^isliable under such law. The grounds and pripcipless^ 
upon which this proposition may be demonsti-ated, and by !k hich 
the pres«it accusation, after having that te^t applied to its terms, 
is necessarily excluded from the legal cognizance of the courts 
have been amply unfolded, jn the preliminary exceptions, taken' 
by my counsel, to the ^d charge and its specifications. In the 
answer to these exceptions, the undisputed power of the execu- 
tive to discharge, frona service, any officer holding under its ap- 
pointment ; in other words, to revoke a commission granted durr 
ing pleasure, is adverted to. — 'Tis intimated that this power. hai^ 
been exercised^ and may be again, to protect the executive from' 
the contumelies of its subordinate officers; that, in this instance, 
the executive was under no necessity to have remitted me to a 
court-martial for trial ; but might have judged and punished fiie 
by its own inherent jurisdiction, and upon the responsibility of 
its discretionary power; and that, having this inherent power and 
jurisdiction, it has, by the act of preferring these charges, pro- 
nounced its own opinion of my conduct; and has i*equired, of this 
court, nothing more than to inquire and ascertain, whether the 
offence, of which it is taken for granted that I »m guiify, may 
be explained or palliated by any circums^nces of excuse or miti- 
gation. Then if I may rightly comprehend this reasoning, this 
court is now exercising a jurisdiction, ex gratia; as a mere con- 
ceasion from the executive; without any necessary and legal cog- 
nizance of the matter; and, instead of a grave tribunal of crim- 
inal judicature commissioned to pronounce the solemn judgments 
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of the law, Mpnn the guilt or innocence of a prisoner Kttnned of 
high offences'against the law, we have an anomalous sort of inquest, 
or council of cercmmiies ; which id to report, to some superior 
autlioritj, cverj bi^ach of decorum or good breeiling, from bt)or- 
iah rudeness, to the slightest deviation from obsequious respect, 
by which fastidious pride, or apprehensive delibtfcy might be of- 
fended. In that view, no punishmefit is to be inflict^ by the 
judgment of this court; but the case is to be agmn remitted to 
-the executive, fofr him to decide, from the circumstances reported 
by this court, upon the expediency of exerting his power to- re- 
move me trom office. *Tis further implied. If not faid tlowti in 
terms, that the exectitive requires not the ti^inion of this court, 
whether the facts specified under the second' charge be true, ribr 
whether they do, in themselves, amount to '" insubordiViate con- 
duct and conduct unbecoming an officer;'' both the fact and the 
Corollary being already established, by the flfpinion of the eifeeu- 
tive manifested in the exhibition of the charge t and the function 
of thfe court being limited to a report of any circumstances of 
excuse or mitigation to be offered on my part. vStill, the argu- 
m0nt of the judge advocate, in' answer to the excej^tions taken by 
my counsel, conciade« vnih a clear and unhesitating opinion, that 
the charge and specihcations are not only sufficient, in substance 
and form, but that they do specify offences of a military charac- 
ter ; foi' which the accused may be arraigned and tried beforfe a 
court-martial.— Whether pMwis/twenf be understood to be involv- 
ed in the arrai^men^ ixin\ trial, here spoken of; or to be deferred 
to executive discretion, so as to reduce arraignment atid trial to 
a mere inquisition into circumstanceii of excuse and mitigation :. 
or whether a judiciai power to try and punish, concurrent with 
the executive power to judge, summarily, upon view; and to 
punish, by removal from office, be affirmed ; — are questions whhrh 
it would be difficult to determine, by any lights in the preliminary 
exposition, that has been elicited, of the principles liptm whicli 
the jurisdiction of this court may attach itself to the case. 

Having still to grope my way, through a dubious twilight, to a 
knowledge of what may constitute the gist of my offence, and 
the essence of the accusation, in point bt»th of law and fact; I 
niiist proceed, by the help of anticipations and conjectures of the. 
|K)int of attack, to defend myselfi, the best I may, on every ground. 

Though I had yielded my conviction, with such absidutc con- 
fidence, to the force anfl conclusiveness of the reasons, by which 
the preliminary exceptions of my counsel, to the sufficiency of the 
2d charge and its specifications, had been sustained; yet I should 
nothave heen,in the lea>it, disconcerted, nor, as I imagined, ma- 
terially curtailed of my defence, if such exceptions had beert 
overruled, by any new and unexpected argu mentis, which the learn- 
ins: an4 abilities, enlisted against me, might have suggested in 
answer. I should, without regret, have given undisputed sway 
to the philological and legal cfisquisitions, which were supposed 
to have furnished such victorious arguments, in vindication of the 
charge and specifications, excepted to. But when ! found myself 
assailed by a species of argtimentum ad hominem, digressing in- 
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to circuu)Stances foreign to the fwint in ifuestion ; and proceeding 
upon the most extrAor3inary miaappi-ehensions of my language 
and conduct, and of the motives ii^ikjrred from them ; I could 
not forbear to discharge myself from the imputations, and dis- 
claim the infi^pcoces, that might jhave resulted Iroro the official 
and recorded misconstruction of my conduct and motives. 

1 adhere, with undiminished confidence, to the propositions of 
law, which have been stated and illustrated by my counsel, to ac- 
quit me of any necessity to answer the 2d charge and its specifi- 
cations : but before I advert to the grounds^ upon which they are 
either maintained or contested, 1 must.be permitted to pass, very 
briefly.under review, the collateral topics of disparagemyut, which 
have been brought in aid of the argument against them. 

1. As an evidence of my disposition to raise captious and futile 
objections, if not of my want of candor, it has been stated that 
1 complained, on the firslt day of the court, ot not having been 
served wiUi a copy of the charges and speciticaticms ; and yet, the 
next day I prodtfced acopy, ^ith which I had been regularly served, 
and which differed frorli that, upon which I had been arraigned, 
only in two Utters. The fact is well remembered, that I gave, as 
a reason for demanding a fresh copy of the charges and specifica- 
tions, a difference I had discovered between tlie copy read, and 
that in my possession; and my written explanation, the next day, 
which I hope forms a part of the record, niinutely explains the 
diffeience between the twii. Nor is the stated result of the mi- 
iitite calculation, which reduces the variance to a mere difference 
of twa letters, in the spelling of a word, by any means correct or 
fair. The variance (no matter in how many letters or words it 
consisted) was in the date of one of my letters,, specified as " in- 
^►ubordinate and direspectful :" tlic letters were, bo dlherwise, 
specified or identified, than by a naked reference to iates; — the 
one copy of the specifications gave a letter of one date 5 the other 
copy omitted that, and gave a letter of another date ; and so, 
t4)e variance consisted not in the difierence between the spelling 
of thirtieth and thirteenth, but in the entire letter, which consti- 
tuted one of the documents of the charge; and, in one sense, in- 
deediL^answers to the result of the judge advocate's calculation 
of differences i namely, a difference of tivo letter^. But if it be 
true, as has been suggested, that the only oflBce of the «<>urt, in^ 
this t,rial, is to offer propitiation to another ;iuthority, by which I 
stand already condemned, upon the strict law and the fact ; how 
hopeless the task of exculpation or excuse, if the spirit, in whieh 
the charges have been instituted, be consentaneous with that bj 
which they are prosecuted to judgment. For here am I chargei 
with litigiougness, itliberality, and i(^ant of candor ; because 1 had 
»i|nply pointed out an important defect in the procedure against 
me; all advantage from which l.had voluntarily waived; and had 
even conceded to the prosecution an election to adopt either or 
»oth of the letters referred to, in the two copies of the specifica/- 
tion ; only requiring that the election should then be definitelj 
made. 
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St, I am also represented as having appealed to the judge advert 
cate to withdraw the second charge ; and even to have followed 
up that application with some intimation sounding in menace: and 
if IS thought necessary gravelj to expound the relative p«rwersand 
duties of the judge advocate, from v^hich anj .discretionary au- 
thority to Kntndraw a charge is excluded. The only circumstance 
from which, as I am given to understand, this attempt to escape 
from the prosecution, either by the lenity or the fears of those who 
were to uphold it, has been inferred, was a simple appeal made 
by my counsel, purely out of the courtesy usual on such occasions, 
to the candor of the judge advocate, as the law -adviser of the courf, 
upon the validity of the exceptions to the second charge. As I, 
and every person present, with whom 1 have compared notes, roost 
distinctly and clearly understood the passage or the transaction 
alluded to, my counsel was insisting upon the right of reply, if, 
contrary to his expectation, any answer should be offered to the 
' reasons advanced m support of his exception to the 2d charge and 
specifications ; and, after explaining that, according to all judicial 
practice, the right of reply lay with that party who had origina- 
ted the motion, and supported it by an opening argument, he 
qualified his amplication to the court, by saying that he really did 
n(^t anticipate a necessity for any su(ih k^ply in that instance ; as 
he entertained a very confident hope and expectation, that the 
judge advocate, when he should have deliberately considered the 
Question, would candidly admit the force of the oBjections, instead 
of attempting to answer them ; and would abandon the charge and 
specifications, as untenable. 

Why such an appeal to the candor of an opponent, should be 
abhorrent to the principles, upon which this prosecution is con^ 
t^v^^ ducted, concerns only him or them to whom the conduct of it 

is entrusted. I ask no favors, no concessions: nothing, ia 
'^f short, but the strictest debt of justice, cast op by the hardest 

' reekooing : nor have I ever desired to wrest it from any with- 

bolder, by other than the moral force of law and justice. As to 
' the menace^ so strangely surmised, it is said to be inferred fma 
some expression in the written argument of my counsel. What- 
ever be the exceptionable passage in that document, it now stands 
recorded^ for the condemnation or acquittal of its author : and 
dispense? me from any explanation, further than that I have look< 
ed, in vain, for the passage, from which any mind, not afflicted 
mth an extresme susceptibility of ofience, could have inferred 
ajmenace. Every well wisher, to the credit and success of this 
prosecution, must hope, that its character for nerve and detei:nii'< 
Batioti, should rest upon some less equivocal evidence, than the 
power to withstand the instances of this shadowy phantom of a 
menace. As yet, certainly, noinftl'nifty of purpose, m the course 
of the prosecution, has given ground for afiy doubt, either of the 
active courage or ttie passive fortitude, by which it is upheld ; and^ 
I shall be the last to undervailue the emcacy of the tremendous 
ordeal, to which those high qualities seem to have been volunta- 
rily destined, by the manner in which they arc exited upon this 
occasion. 
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$» t am i^lso reproached with having taken refnge under nice 
cavils of law and grammar; with having taken adv^ti^ Qf verbal 
eriticismSf and legal technicalities* in order to escape the legitiBiati 
eonaeqtiences of jthe charge; and with ha^viii; manifested more 
dread of punishment, than sensibility to chiiracter ; as if I were 
willing to^ forth, acquitted by the ludement o|!tbe law, but con- 
demned by the moral sense of mankind : uii|)unished in pei^on^ 
but tarnished in fame. To little |^un>oae, indeed, have I so long 
lived and acted in the public eye, if tnere exist a man who coni£ 
in his ^eart, entertain the suspicion that I coiild inoiAr any more 
grievous punishment, in this life, than a degraded name, or cmild 
aspire to any higher reward than ^ pure conscience and a spotless 
j^putation. Hut if it were otherwisx^, and it were true that I could 
have been reproached with a design to escape investigation, by 
Vesting upon any legal advanta|;e, it is without pr^edent, I be* 
)eive, either in England or in this country, that the law-officer ot 
the government, charged with the conduct of a public prosecution, 
should have attempted to affix a stigma upon the character oi the ac«- 
cused, as a substitute for legal conviction and punistimept ; or, if 
tliere be any instance, either among the crown lawyers of England, 
or the law -officers of the United States, of any such gratuitous 
infliction upon the feelings of the accused, it has been held up as 
a beacon to be reprobated and avoifled, rather than as an exa<nple 
to be foll>owed. The humane dictate of public justice, in every 
such ca$te, is, that the law and its ministers either judicially ac- 
quit, or judiciallj^ condemn, without qualification : whom the law 
acquitteth, its niinisters presume not to condemn; but for every 
moral offence, without the cognizance of vindictive justice, the 
Mrty is remitted to his conscience, and to the bar of public opin- 
ion* But, in this case, my exception to the charge turned ^pon the 
utter absence of any imputation either nf^m^ or mora/ guilt; and 
insisted upon the vague and unintelligible phraseology ot its terms; 
nr, in so far as any intelligible point of accusation could tie de» 
duced from it, that it hinged upon minute and frivolous fault-find- 
ings, altogether beneath the dignitj^ of judicial ai|imadV;$^rsion. 
And new, that this long rod of investigation has ha«l its fu(l swing: 
^unlimited by time, place, or circumstance, every anticipation of 
the IVivolousness anc) want qf gravity, in the essential matter id 
the charge, is more than verified in the event* 

Before I proceed to discuss the£d charge and its aeveral ape'- 
cificationsin their order, I must begpermision to advert to some 
points in the argument of the judge advocate^ in aniswer to the 
exceptions taken by my counsel 4 which are Idft in a state* not a 
little perplexing to me. 

[Note* Here our copy of the written defene^, sent in to the 
cout t*martial, ends;, and even so far we have had no opportuni- 
ty to compare the two copies; and cannot therefore exactly say 
wha^ verbal difierences or slight omission^ may be found in them; 
any further than to be certain that there cannot be one at all 
material to the argument, the statements or the sense of tlie de- 
c4ment. The two copies were respectively taken by different 
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clerks from 4q eitremely n»Tigh and hasty first draa^t; same 
parts of which had been found somewhat defective in the con- 
nection of the sentences, and were corrected in the copies : and 
hence possiblj some vef j slight and immaterial variations may 
have arisen* As to the residue of the defence, it never had been 
written out till so done for the court-martial; and then it was 
principally written by a clerk by dictation ffom voluminous note*; 
with here and there some passages writtert out : the whole de- 
fence, as is well known, having t^en delivered oralltf from such 
notes, with occasional passages of written composition. The de- 
fence at large, as orally delivered, went copiously and in much 
detail, into the argument and authorities on the various points 
of iaw, with a minute analysis of the evidence. But when writ- 
ten out for the court-martial it was very much condensed ; it 
betnff extremely difficult to make the same copious details 
intelligible in a written cumposftton, as in an oral argument : and 
the court having b^n possessed, by the latter, of these details, 
made it unnecessary to do any thing more than give a concise 
summary which would serve to recal and methodise the details. 
And we have concluded, in making up this report, to pursue near- 
ly the same course; but giving the analysis (that is a methodical 
statement^ of the evidence and the points to which it applies, in 
the preliminary statement of the case ; and also abstracting from 
the defence the argument upon the technical points of law, con- 
nected with the preliminary exceptions* of the accused ; with a 
view to place it in the proper order of the discussion, immediate- 
ly, after the judg^ advocate's argument, to which it was intended 
as a reply. From the original notes of the defence, which have 
been preserved, aided by our own recollection and that of the 
counsel, we shall be able to present a full and accurate report of 
the statements and arguments 4:ontained in the original defence : 
adhering as nearly as possible, or as necessary, to tl)e method, 
manner and style of the original. In the following part of the 
defence we shall introduce only such passages commenting on 
the matter of the preliminary exceptions as serve to illustrate 
the motives and j|<eneral principles which had induced commo- 
dore Porter to adnere to them, and to enter into an elaborate 
▼indication of them in his defence.! 

After arsuing the technical question dn the proper mode and 
time of taking advanta^ of the matter of these exceptions : 
whether as a motion' to dismiss the charge, in arrest of judgment 
or by way of dimurrer, the ailment on that point Vas conclud- 
ed by remarks, in substance as follows: 

Hence it plainly appears, that a demurrer is a plea whoHy nn- 
1(nown to the practice of courts- martial : and that a motion in 
arrest of judgment wrould be absurd and immissible. But the 
ri^t to except, in some form, to the legal sufficiency of the chars;e 
being admitted, it necessarily follows that the questions of law, 
thence arising, must be discussed before proceeding to try the 
issue of fact; or reserved, umler protest, to be considered at 
some subsequent stage of the trial. This surely is the only prac- 
.ticable or rational course. 
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I have been the laore narticuUr upon this techoicml pomt» be- 
cause I cannot foresee tli^ conseqaeoce to which the doctrine, 
contended for bj the judge advocnte, may be pushed to my pre- 
judice : and the talents and learning, manifest in his argument^ 
.inake it unsafe to trust too confidently to the apparent inconclu- 
siveness of his reasoning; without taking some pains to demon- 
strate its failttcj* Had it been true, that I could not except tp 
the law, without admitting the/ac^ it might also have been con- 
cluded that 1 could not plead to the fact^ without admitting the 
law, in that case I might have laid myself open to conviction, 
upon mere proof of the naked fact, that I had written certain 
letters, or published certain proceedings, without any considera- 
tion whatever, of the^^a^ effect ov moral character of such acts. 
The judge advocate seems to admit that, at some stage or other 
of the trial, I may have the advantage of exception to the legal 
sufficiency of the charge; but at the peril of being held to a 
conclusive admission oi the fact: and, as I know not how the 
matter of such exception may be any more . regularly taken up, 
or safely pr effectually urged, whe^ mixed up with matters of 
fact, than when separately -considered* I have thought it more 
^e and expedient to maintain, the original ground of exception. 

{^After concluding the argument on the nature and extent of 
the court's jurisdiction, particularly in reference to the legisla- 
tive faculty ascribed to it; and its unlimited cognisance as a court 
of honor ^ remark^ to the following effect were madeQ 
' But it has been asked by my counsel, and I ask, again, what 
is there in the charge, or in any one of the specifications, that 
imputes, either directly or by inference, any act within the ju- 
risdiction of a court of honors or which may not and ought not 
to be the subject of special and positive enactment, it it be 
thought that sound policy and the good of the service require 
that they should be brought under the judicial ctignizance of a 
court-martial? This question was put in reference to the terms, 
of the accusation. I now put it in reference to the proofs: and 
challenge the severest test for every word and deed which the 
minute'industry of the prosecution, stimulated by provocations 
real or supposed, has been able to call up against me. What- 
ever errors or inadvertence^, or indiscretions it may please them 
to impute to me, let any one word or deed be pointed out, as ap- 
proaching, in the remotest degree, to the character of Scandalous 
conduct; or as, in any other sense, soliciting the animadversion of a 
court of honor, i understand this legislative power, ever the subject 
of military crimes and punishments, to be claimed for this court, 
not only in its inipute<l capacity as a court of Honor, but, in right 
ofageneral jurisdiction, extending to every sort of transgressiQA 
which, according io sound and discreet viewa of policy and ex- 
pediency, ought to be repressed, as tending immediately or re- 
motely, to the I elaxalion of discipline ; and which the good of 
the service require to be punished as military offences* I shall 
not stop to (laate upon the nature or consequences of a doctrine, 
so abhorrent to the first principles of civil and military polity: 
these topics have been amply treated, by mjr counsel, m relefence 
to fnUitary, as distinguished from cijHl hft. 



Digitized by VjOOQIC 



36* 

fln'tbe coarse of cKftcasslng Uie prescribed forms and substaii- 
requisites of a valid accnsation, as^ compared with the terms 
of the present, it wai remiu*ked in sabstance as follows:] 

The question on the legal sufficiency of this chai^ and its- 
specifications in reference to the prcscrined forms and requisites 
H)f military accusations, was supposed to have been settled by a 
eoncurreiice of so tnam^ and such pointed authorities, all coincid- 
ing with the plainest dictates of justice, and with the most indis- 
pensAble safe-guards of individual right and security, as to leave 
little or nothing to be said on the subject There seemed to be 
little occasion, either in the general principles propounded, or in 
their application to the present case, for any strictures upon the 
mischievous consequ^ce of permitting an evadion of justice, by 
means of nice and technical objections to form, or uf captious 
verbal criticism. It had been thought to be as obvious to the phi- 
losophical, as to fhe professional and practical observer, u|>on the 
principles of a regular and discreet jurisprudence, that it was 
hdr more just and safe to compel the ministers of the law, to care 
and'preciiion in the forms of procedure ; than to set tlieip loose 
from every wholes<nne restraint. The necessity and the value 
of these land -marks to human rights, are enforced, no less, by 
the rules of criminal judicature in militarij than in civil tribu- 
nals : the theory in both is precisely the same ; and the practice 
assimilated, by%e closest analogy. One of the most celebrated 
und useful of the authors, who have treated of the law and prac- 
tice of courts-martial, has not failed to insist upon the compa- 
rative mischiefs arising from a disregard on the one hand, or a 
strict adherence on the other, to established forms ; and to de- 
mdnstrate the wide spread and incalculable evils resulting freii\' 
the one, and the very partial and occasional inconveniences from 
the other.(f^ 

These exceptions were, in the first instance, urged on my part, 
under a firm conviction that they were unswerable ; and having 
embarked in them, their importance required that Ujey should 
be sustained. I have felt, however, no other solicitude, as the/ 
rilate to my own particular case, but to beware of being en- 
trapped, by vague and ambiguous phrases, into such a dilemma, 
as thaff the court should feel itself compelled to find the /ac^ 
against me, of havtng written or published what I never denied; 
or of any other frivolous matter in the "specifications ; without 
the necessity of imputing to it any specific degree of legal and 
moral impropriety. 

CAflter a critical examination of the terms of the jjharge sepa- 
rtite knd apart from the specificHtions, the first of these was dis- 
cussed to the effect following:] 

First Spec ifi cation.— If the strictures upon the terms and 
phraseology of the charge itself be at all founded, surely this 
specifiqatioh must be still more untenable : while the most suc- 
cessful argument in support of the general charge could not help 
the specification. For, after it shall be made to appear thit « in- 

r0 2McApthuf,p. II. 
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$ubenUnfate tonduct,^^ predicated of a moral age^t, is equivalent 
Uin^botdinations and that this last denotes sonje definite of- 
ftfice in such agent, it must still reu^ain an enigma, what "in- 
aoiiordinate character^^ means when predicated of his letters* 
llic moral agent may commit a breach of subordination by writ- 
ing a letter, when forbidden, or not writing when commanded t 
but what positive quality of subordination or insubordination may 
inhere in the letter itself, is the mystery. Besides, to cbarge 
either a moral agent, or a letter on the score of general eharticter^ 
i« a novelty :-*-and far more so to specify such character as the 
particular /act, circumstance and manner of the oflfence. The 
obnoxious actk and motives of the one, or tenor of the other can 
alone satisfy any reasonable idea of a specification, 
I The ••i/isM6or«/n2rtfc charactei-" charged upon these letters be^ 
ing altogether unintelligible and absurd, their *< disrespectful chA» 
racter" ('if at all more significant^ is too vague ami uncertain 
for any legal consequence. What should constitute disrespect 
in any eommunlcation oral or written, is in a great measure ar- 
bitrijtry ; and may depend upon minute observances of etiquette 
wholly beneath the-gravity of judicial notice. 

Disrespect, in any form of words Written or oral, is not recog- 
nized as a species of offence in the nawtl as it is in the military 
articles of war. In the latter it is de§ned and liitnited by a spe- 
cific enumeration of the personages to be protect^ against it; 
and ifrom that enumeration the Secretary of War is excluded ; 
. and there can be no possible reason why the feelings of the olie 
V Secretary should be helti any more s«cred and inviolable than 
, the 6lher i still less that the naval articles should have interpo- 
lated in thei!i a new ami fanciful species of oftence, merely for 
the sake of giving to the one of thes6 officers -pre-eminent privi- 
Jegev over the other. The naval articles punish co«fempt to a 
superior officer, while in the exercise of the duties of his office; 
no species of disrespect short of contempt, so manifested, could 
• be punished under these articles. — Contempt so manifeated im- 
plies Something more than mere words: it implies either acts or 
words attended by the practical consequence of insulting and 
[ Ihipeding a superior officer in the very act of discbai^ing his 
f duty : it stands next in degree to mutinous words, if not to aC- 
I tual mutiny. 

But grant that "letters of an insubordinate and disrespectful 
character" are equivalent to *< contempt to a superior officer," &c. 
within the meaning of the naval articles ; still the Secretary of 
the Navy, if he be the person to whom the disrespect vvas offer- 
ed (a matter to the last degree equivocal and uncertain on the 
face of the specification j answers not to the description of su- 
pe^'ior officer contemplated by the articles of war; which evi- 
dently refer to the gradations and relations of meire military or 
naval rank. The Secretary of the Navy is exclusively ^ civil 
officer without military or naval rank, or other connection with it^, 
dian as the organ of commui^ication between the executive and 
the officers of the Navy. » 
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Biit, after all,. what is there disrespectful to anybody in ihftie 
lalters ? They comptain of real or auoposed grievanoes. They 
freely remonstrate, it is true ; and wh^n officers of the wrmj or 
nanry may not do that with impunity, they must be at^ect iad^ed, 
if not debased. The military articles of war expressly mxiA»^ 
rize the appeal of the meanest soldier, and so through all tbeerm- 
dations of military rank, when he thinks himself wronged, Tnta 
any officer or somier of the army may complain of wrong {torn 
his immolate superior, without offence : — and what shall restrain 
an officer of the navy from complaining and remonstr^ing 
against alleged injustice ?<— The question is not now presented 
to this court, whether I were well grounded in mj complaint ;bift 
whether it were urged in indecent or abusive lan|[uage. 

The examples of free and of uncensured coniplatnt and remon- 
strance, from military men, to or against their superiors^ are 
freqment in the services of this country and of Europe. 

I have already remarked that I am not called upon to explain 
or justify the tone of complaint indicated by the correspondence 
now produced ; but I should be at no loss to specify such rea* 
feons as, upon the coolest reflection, I still think well founiied. 
The manner of my recal so incommensurate, as I then knew 
and still know, with the merits of my conduct ; which if it had 
been as well understood then, as it must be now, I do Terily bar 
lieve would have received applause instead of censure: the ifte- 
quality between the treatment I received, and that extended to 
others under like circumstances :'—tlie continuing to hold mejup 
as an ambiguous object of denunciation and calumny, or of in- 
definite suspicion, without investigation, for 90 lon^ a time after 
I had tendered myself prepared tor the investigation to which I 
had been cited ; — were all circumstances that bore hard upon my 
thoughts. — The magnanimous and triumphant support given to 
General Jackson against a heavy and menacin^j cloud oidiscon- 
tent; — the delicate treatment of Captain Caissm ("as explained 
in the order from the Navy Department to rac of the 9th of 
April* 1823^ who had the option to come home and explain his 
conduct, or to transmit a written explanation against ^rievoo9 
complaints ('severe and unjust as they were^ of the Spanish miu* 
ister ;;; — altogether presented so strong a contrast to the manner 
and circumstances of my recall as convinced me that I had, in 
some way, forfeited the favor of the administration. Nor did the 
administration appear so instantly and spontaneously struck with 
the enormity of my transgression at Foxardo, as to account for 
tny severe treatment. For my official report of the transaction 
lay unnoticed in the department, for more than three weeks after 
it had been received; and my letter of recal bears date on the 
very day that the inquiry concerning the affair was maved in con- 
gress. It was my mififartune and not my fauH if any circum- 
stances madeit impolitic, or in any manner inexpedient or unpleas^ 
ant for the administration to stand the brant of another congress* 
ional inquiry : or if from my want of favor,"or of official of perso- 
nal impoitance and influence, there were no adequate motive to 
bring forward, on tlieir responsibility, the justificttticm which I 
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could so eftsti J have supplied, ^is true the Secretary's letter 
tfi me ("April 20, 1825) seems wilfing to ease off the weight of th«i 
blow, hj mixing up other causes for mj recai. I had indeed, in* 
timated a conditional wish to be relieved from the command : bat 
I could never have inferred, from my letter of recal» that it was 
in any degree caased by such intimation. Besides, if'that recal 
had proceeded, at all, from a disposition to gratify my particular 
wish^, why was it not so announced ? — Why was it promic^afect 
^s Insulting solely from the necessity under which I was laid to 
|ui^lfy my cpnduct?'— Wh;^ was the matter left for four months 
m equivocal su8pensi<^ innnitelj more penal than express disap- 
prolMition, or determinate acc^osation P No reason has been 
aissigned, or can be fairly conjectured, even to this day, for hav- 
ing so long postponed my repeated and pressing instances for a 
apeedyanl effectual investigation. 

I take this occastoi^to say, that I should despise myself if I 
were capable of insult or rudeness to gentlemen, to whom I stood 
in ray then or present relation to the President and to the Secre- 
tary of the Navy :— I should hold it as unmanly, as to stand 
mate and awe-struck, when I conceived myself justly entitled 
to complain. If any passage of my tetters could reasonably 
have borne such a construction^ I should have been grieved ; and 
have instantaneously disavowed the inference. 

On theotlier hand, I am not sensible of any impropriety in the 
niatteror the manner of my leltters, for which I can be centured 
by a c^urt- martial, without exacting from the officers of the navj 
the basest servility : without condemning them, to a pusijtani- 
moQS silence under the strongest sense of injury, or to cringe at 
die doors of departments and bureaus for justice. 

I have discussed thus generally the merits of these letters, be- 
cause the generality and vagueness of the accusation enabled me 
jiiot to be more particular. The letters, as simply referred toby 
^eir da tea in the specification, have been produced and read, 
without the slightest intimation of the exceptionable passages; 
or of the person a^inst whose dignity or reelings they trans- 
gressed ; er wherein the offehsiveness of them con$)isted. I must 
therefore leave it for others to discover or conjecture which of 
them or what parts of them, an officer of the navy, who honestlj 
thinks himself aggrieved, dare not address to4hem mIio owe the 
duty and possess Uie means to redress him. 

Seootyd Specifjoation.— This charges the naked fact /'with^ 
out one circumstance of aggravation, or the remotest su^estion 
of any ill intent or mischievous consequeneeJ[ of having published 
a pamphlet purport! ug to contain the proceedings of the court of 
inquiry, before the Executive had authorized the publication of 
such proceedings.fa^ The lawfulness of this act, as stated on 
the face of tlie specification, was farther insisted on ; but for the 
reasons already stated, the argument on that point is here omitted.. 
The evidence, it was said, had supplied no new illustration. 
The publication was admitted. The court had not given, nor was 

f'iiJ-Ante.p.7. 
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CMnpetent togWeanj o|»nioii on the subject matter of ii^qtiiry; 
B»t liaTing be«o»o required. No injunction of secrecy, exfiress 
or implied, was impOseil on the proceedings •f the court; but 
thej were publicly conducted, and, as it were, the pro|)erty of 
. Ihf public TLe business of the inquiry had been completely 
executed for more than three weeks ; and the court had been dis* 
•olYed. 

Third Specifi cation,-— This was also said t(l have advanced 
■ofhtng but a simple charge, without the slightest a^g^gravation 
from ifi.tents or consequences, of having given an incori'eot state- 
ment of the proceedings of the court of inquiry. Upon thi;^ the 
defence went into an elaborate and minute exainination and com- 
parison of the instances of incorrectness sn chnr^^d, imd set 
Wth in the detailed specification and list of the same laid before 
the court by the judge advocate. Upon the pUii above stated, uf 
collating the more complex parts of the evitlence in thet state- 
ment of the case, and arranging and illustrating its applicatioo 
meth'odically to the various pfnnts to which it was adduced, we 
shall here present a mere summary of the statements, illustra- 
tiotts and reasonings before the court, in explaining this apecifi* 
cation. 

The fiumcrous and complicated list of particulars cited as 
instances of incorrectness in the published statement of the pro* 
ceedinrs is resolveil into two classes. L Tim total omi^si^or 
suppression of documents. II. Clerical errors in the tra^erip- 
tion ^f the recoi'd, or typiigraphical errms in theprintiiig of it. 

I. Tlie entire record, as exhibited ' before the e4iurt, ctmsisted 
of the minuttes or journal of the proceeding;*; comprehending 
the examinations of witnesses, and winding up with the §ii^ re- 
port of the court ; to which are annexeil fourteen exhibits distin- 
guished by numbers from 1 to 7; and by letters itom A to tij 
all of which except two are admitted to have ac companied the 
statement of the proceeilings as pobU»hvil in the p^unphiel. The 
list of particulars specifying the instances of incorrectness, charg- 
es the suppression or omission of these two documents and "f the 
rfjwrl of the court of inquiry: making three instance^ of sup- 
pression in all : which are successively accounted for as follows. 
• 1st. The exhibit No. 6, [being the original letter of iastruc- 
tions of ths 1st of February, 1823, from tile Socretary of the 
^avy, upon the imputed viohition of which the fir^i charge now 
in a course of trial is founded,] which is not suppressed or omit- 
ted ; but actual ly^ published in the pamphlet, with the omission only 
of some concluding paragraphst entirely foreign to the then ^nd- 
, ing Aobject of inquiry. A c4»mparison between the printed copy, 
and the original now produced is ciielidently appealed to as de- 
monstrating that the passages so omitted had no sort of connec- 
tiwi with the subject matter of the inquiry; and that the inser- 
tion or omi^!*ion of such passages wa*a matter <if utter indiffe- 
rence. It wasgiven.as an extract; and therefore no one could b& 
deceived by taking it for the entire letter. The same reasons 
demonstrate the absence of any improper motive or design in tha 
suppression of the concluding passages : though tlie chat|;e hi^- 
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es not npon the amission of those passAg^s but of the whole U^ 
ten So far from any such motive or design being imputed 
0r imputable the letter was expressly cited in my defence j 
I relied upon it as containing a full and conclusive justi^^ 
'fication of my proceeding at Foxardo ; I reasoned then as I 
do now, that my instructions not only justified that operation! 
but commanded it as a duty. It would have been a porten*; 
tous mistake indeed, to the disparagement of my own reason-^, 
ings, and beating froth under me one-half of the ground on 
Which I professed to justify myself^ rf I had suppressed thlit 
document. 

2d. The exhibit G is also chilrged as being suppressed. Thir 

is explained to be a letter ('May 7, 1835^ from the Secretary of* 

the Navy to the judge advocate, while the court of inquiry wa4 

in session, and during the progress of the inquiry, into the Fox< 

ardo affair. If it were true that it had been not only omitted, but 

entirely overlooked and passed by in silence, what possible evir 

dence could it have afforded of suppression, in any bad sense of 

Ihe term ? That must be determined by the nature of the docu-. 

ment, its connection with the subject, and the possibility of ita 

having supplied any inducement of interest, or other bad motive 

for the suppression. The mere designation of the document, at * 

a letter from the Secretary of the Navy to the judge advocate^ 

shows that, in the nature of things, it could not have contained 

any evidence or other matter which it was my interest to have 

concealed. Look at tlie letter itself; and what is it but a for* 

mal communication merely ajinouncing that cebtain documents^ 

therein mentioned, (some of them as received from me, andsotoe 

from the Department of State, relative to the subject matter of 

inquiry,) are tiansmitted for the consideration of the court. In 

a statement of the proceedings, given merely for t^ie purpose of 

exhibiting the real evidence and the substantial matter and re^ 

suit of the investigation, nothing would have been more allowa-^ 

We than to have given an extract of the substantial jparta alone; 

and to have omitted the merely formal appendages of the record* 

This, doubtless, wtwld have "been done, on the responsibility M 

the party ; and, if any thing had been omitted which he could 

have had any possible interest to suppress, would have laid him 

oper. to suspicion and censure. Whatever interest I had in this 

omitted letter led to the publication, not to the suppression of its 

because it supplied a conclusive argument for the admi^ion of 

the documents which the court of inquiry had rejected ; ami 

which are nevertheless published in iha pamphlet as a part of my 

iustification ; with a note ctrntesting the propriety of the deciston 

by which they had been rejecteit. But what is to be said of this 

chai-ee, now iliat it appears that I was so punctilious and fo^edur 

lous to make my copy of the proceedings nnnutely and laterally 

correct, as to have taken considerable trouble to obtain the leW 

unimportant parts of the proceeiHngs that Wl».re wanting to make 

my copy complete; and this very letter among the rest; \ti which 

I failed for the reasons stated in the judge advocate's lettep ot 

May 21 1^25} This evidence, however, wars not necessary to 
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produce amaxcineiit at finding myself charg^ wiA ^^;««»^;^° 
if this letter : since the fact aUnds recorded on the face itf the 
TOT publication, wherein it is aaid to have been suppressed, 
that such a letter was produced to the court, but *jniit m mr 
possession:" and in oij letter to the Secretary of the Navy ol 
June 14, /^amongthe letters now exhibited as "insubordinate add 
disrespectful,"; written more than a week before my arrest ana 
before the exhibition of the charges, and m which conjectures 
are made as to what parts of my publicattbn were tAar^d with 
being *< deficient and inaccurate,'^ the omission oi this identicat 
letter is mentioned, and accounted for as having been "refused 
to roe by the judge advocate." At the time my clerk took a copy 
of the minutes of proceedings, it appears that the nutrk, by which 
this document was to be distinguished, was left blank ; and was 
afterwards filled up in the record with the letter G. In my copy 
of the minutes (page 3X of the pamphlet) the note, just men- 
tioned, was affixed to the reference to this document, the mark of 
which U so left blank, importing that it is "not in my posses- 
sion," for the express purpose of accounting for the omission. 
Thus is t\\\B particular of that anomaly, a general specification, 
just as uncertain in respect of the gist and intent of the com^ 
• plaint, as the original cnarge and specification 5 for 1 hold it im- 
possible, under such circunifetances, that a charge of suppression, 
in any criminal sense of the term, can have been gravely intend- 
ed ;— and if not that, what is it? 

Sd. The next and last item in this formidable list of sup- 
ftessions, is that of the Report of the court of inquiry: and as 
to that, every fact and every reasron, by which the omission of 
the exhibit 6 is accounted for, applies with identically the same 
force and effect. 1. As to the materiahty of the paper; and any pos- 
sible interest or sinister motive which I could have had to 
suppress it. This document gives, as the result of the inquiry, 
a dry -and unvarnished summary or recapitulation of the naked 
facts proved in the case : — it names or refers to all the evidence 
seriatim s and professes to give a methodical and literal state - 
liieut of it, without , col or or comment of any kind. The court 
was not required, by the precept, to give an opinion; and, of 
course, the slightest intimation- of such is carefu4ly avoided. 
When, therefore, the evitkfnce tiself was published, every thing, 
of which the repoit of the court could or ought to have informed 
the public, was given. If^on the contrary, the report had stated 
more or less than the evidence, it mi^it be presumed that I should 
rather have seized upon it as a distinct ground of exception and 
complaint; rather than have concealed it: as I had unfortu- 
nately differed with the court, so materially, about certain of 
their proceedings in the conduct of the inquiry ; the propriety of 
which had not only been contested before the court, Mut was still 
controverted in the pamphlet. 2, As to the actual suppression 
of the docunients ; — the chasm, which should have been felled up 
with it, is distinctly indicated in tl>e publieihed copy of the pro« 
cecdings ; where the existence of the report is recognised and its 
omission accounted fur ; as^ follows : 
C The report here comes in of which I have' no knowledge."; 
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Tlie remark *is repeated in the same letter of Jane 14/\ihere 
the omiftsioti of the exhibit G is mentioned and accounted fgr; 
and where I respectfullj invite the publication of both. 

So far then 1 stand charged with one omission which is di« 
recti J contradicted ou the face of the document itself: andj not 
a whit more unreasonably, with two others which are admitted 
and extdained on the face of the same document ; which is sup^ 
posed to have been falsified bj such omissions. 

IL The ipecification of simple incorrectness in my statemefit^ 
of tiie proceedings, appeared to be frivolous enough on the face 
' of the specification itself; but it turns out to be still more so ia 
th^ proof: for if every minute variance, between the printed re- 
port and the record, could be justly charged as the mistake of 
the former, they were wholly immaterial ; and it was too favora* 
bie a representation of them to sa^ that they were merely ver* 
bed $ for they descended into the ininutiee of punctuation and or* 
thography, and even of emphasis, if such may be understood by 
the term, italicising. The only circumstances that could have 
given any leg^l or mpral effect to the specification, was to have 
charged aul^tantial errors, material] v varying the sense ; and to 
have charged them as proceeding irom ^ome sinister motivew 
These defects of averment, so far from being supplied, are made 
but the more manifest by the evidence. The pains I took to have 
the record accuratelv transcribed, by competent and experi- 
enced clerks employed for the purpose ;— and afterwards to have 
it correctly printed, are fully proved. This proof alone was suf-' 
ficient to repel any charge against me for clerical misprisions or 
typographical errors committed in the course of transcribing or 
pnnting: the frequent and innocentrecurrence of which, and the 
difficulty to avoid them are notorious^ But the proof does not 
stop here ; it goes the length of establishing the fact that these 
variances, casual, immatenal and innocent as they may be, are 
not chargeable to the account of my clerks; but thatthe great mass 
of them ('\i^ what exact proportion to the whole is not absolutely 
certain^ was produced by alterations made in the original after 
my copy had been taken from it ; and without notice to me of 
such alterations. This fact, I consider as directly proved in na-. 
merous instances,and by the clearest evidence; and very satisfacto*^ 
rily to be inferred in others, from a comparison between the copy 
and the original /a) The direct prdof is substantially this : that 
numerous TweerKw^ations and additions, in a different hand wri- 
ting /'that of the judge^advocate; from the body of the -original, 
are all omimd, without exception, from the copy : while words 
erased in the body of the original, but so as to be barely legiWe 
ZS heerasure%re all fouSd in the copy. I? ^^^l*" f!fr K^ 
ffes m V cony reads to the greatest exactness with the fair tratis- 
5t7the^original as it slood before it had beeb 8o altered : re- 
tXing all the^ words erased; and <mitting sXi interlined fi^^ 

raj The instances were particuliirly POJ«ted out. ^^^^. f/^/^.^^^^ 
pi4o¥: but here oimtted i^th a view, to be introduced into t|ic st»tcm<fp^ 

of the case. 
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mid^d. UteQ there are twa wijtnevies, betides the epidi^Ha rei, 
-to establUb the original correctoess of tnj copy, and the aabse- 
quent altecatiens of the original : to wit : the clerk, Mr* Harnaoo,' 
who was employed bj the judge advocate t^ transcribe from hia 
trougli iBinates the fair record which was sigtied and sent to the 
Oe|»artraeiit, with these iDterlioeations, additions and erasures 
•m its face; and mj clerk, whose copy varies in all these fiartic* 
uiars, from the original as it now stund}^^ and agrees with it, as 
it stood before, all concnr in proving that the brigtMl#' ma it for- 
anerly atood, was correctir copied, 4iiid that the variances now ap- 
parent between it and the copy« were produced, net by cleri<^- 
errors in the latter, but by sul^equent departures of the original 
irom itself. Thisproof is corroborated, if proof se plain cm& be 
corroborated, in these verv instances, by the nature of the exia- 
4ing differences between the original and the copy: the interline- 
aAioDS and addiUoAs being so perfectly plain m the autograph, 
to distinctly marked and to conspicuous : and in several insdu^- 
«es, ntaking so remarkable and palpable a difference in the phra- 
•eoloey; more i^rticularly remarkable in a note of several liooa, 
AddecTto the ori|ina.l at the bottom of pa^4], ^and in the hand- 
arriting of the judge advocale^ as make it, in the highest degree, 
improbable that any deck should, even }n the first instance, have 
committed such palpable blunders ; but far more so that tkej 
Aould have escaped the very careful revision and comparison 
m^.ed by Mr. Simpson and lietit. Ritchie to have been made be- 
timen the original and the copy. This conclusion from tiie evi- 
d$ntia rei is ciurried atill beyond the particular instances, where- 
tn these interlinjeations, additions and erasures appear in the ori- 
ginal. For all *he other variafices Cwi^h one or two very trivial 
iKiceptions^ iire in like manner marked by such palpable and 
conaptnuDus ^though, to any essential purpose, immaterial/differ- 
ences in the phraseology of the two texts, as leave scarce a pos- 
•itnli^ that auch difrerence$.shQuld have arisen from mere cleri- 
cal nusprision ; far less that they should have been o v;€r looked in '^ 
the subflkequent rertston. One other circumstance, connected 
with this subject, js worthy of observation. The minute of the 
last day's proceedings (^Monday, May 9; is in the hand-writing 
of the judce ad'vocat^ himself; and not, like Jhe preceding part of 
the record, in that of his cleri : in that a whoje line necessary 
to make sense of the sentence, but ijot otherwise material, is 
omitted : but whei» he came afterwards to review the minute, lie 
. was so struck with this. chasm in the sense, that he has added, in 
|?enc«^ the words required to fill it up: merely to indi- 
cate what It should be ; and not as an official correction Jot the 
OTteinal: for this interkneation Jn ^^ciHs altojcether omitted 
in the r>JffUecopu sent from the Department, for the use of this 
^urt. Upon the whole, a careful and critical examination of 
^lesediffereftces makes it evident that th^y could not have arisen 
S-^'JI.n!;^?! 1 a"*^*^^^ '^''P^.^''' but from a revision and recast 
^Jnl^^^ '^^V^^ """"^y ^^ beengiven out. These altera- 
in?nf fK^ original are not stated and insisted on, as complain- 
mg of them: because I presume that the judge advocate jnade 



nigjtized by VjOOQIC 



45:* 

tjiem »t a time ^nd und^r ciFCUmstance^ which wan anted and jus- 
tified the act J but I dp complain and the moral sense of all tl>e 
world must uphold me in the complaint, that the differences be- 
Iweeo the two texts, produced by these same alterations, should 
havebeen made the ground-work of a criminal charge, Theonlv 
exception* of any cons^iuence, to this mode of accounting for the 
differences noted in the judge advocate's list, is the only one 
among them whi^h is of the least importance: and that is the 
entry, on the first daj's proceedings, of my excel * - - 

mationof the^ourt. The terms, in which thi 
been entered in the minutes of the first day, w 
4>7 roe; and^ l oftered to the court a written minul 
tion, as 1 had actually intended and made it: wh 
ceived and ordered to be recorded in my awn 
Understanding this io be an admitted amendmen 
entry, I amendedit aecordingly, in its proper pli 
whereas the judge advocate left the original e 
though he made a minute, iipijuiother place, of t 
try- as proposed by me and accepted by the < 
contend, that my copy is the more correct history 
ti0n. • 

There remainsonly one of these special instances of incorrect- 
ness to be remarked upo« : and that requires a separate notice, 
only because it is unique in its kind ; and comee not within either 
of the two preceding classes : it consists of the transposition of 
documents; which, being explained to mean simply an inversion 
of the order, in which th.ey had originally been placed and number- 
ed, requires no defence, if I can acquit myself of the imputed 
mistakes of syntax, orthography, punctuation, emphasis, &c. 

Fourth Specification.— [After a particular reply in support 
of the legal exception to this specifici^tion, the defence proceeded, 
in substance as follows :] 

What is Qot warranted by fact, or what disrespectful to tKe 
Secretary of the Navy or to the court of inquiry, in any of tlie 
remarks, statements, or insinuations here complained of, has nev- 
er, to this day, been explained. That complaints are made to 
the Secretary of the Navy, of acts to which he was a party or of 
nvhich he was the organ is true : it is equally true that certain 
proceedings of the court of inquiry are remarked upon and free- 
ly criticised^ but in terms wholly unexceptionable. 

I have not assailed their motives nor their understandings ; but 
have endeavoured to demonstrate certain errors of judgmernt, 
which bore hard, as I thought,, upon my particular case. What 
may be the standard of the deference due trom a military or naval 
officer to a military or naval court of inquiry, I know not; but 
this I know that complaint and remonstrance in far more bold, 
decided and censorious terms^ from persons far more delicately 
situated towards the persons addressed; and intercourse be- 
tween whom is guarded by far more jealous punctilious, has been 
applauded by the nation, and tolerated by them who might hjive 
tesented and punished it, if it had been considered as transgress- 
ing the proper boundaries of oomplaint and remonstrance. 1 al- 
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lude to a military officer and the legislature of his country: — 
and I cite as an example the nfteniorial of General JacksOn to the 
senate ; in which he censures, with some severity, the proceed- 
ings of a conunittee of inouiry instituted by that ho^j.(a) Yet the 
senate, after debate and full deliberation, voted the memorial un- 
exceptionable and ordei-ed it to be printed* And General Jack- 
son yet lives in the heart of the nation : an honored member of 
the very senate which had so magna nimousiy^^t^okefl the free- 
dom of his remonstrance; and only second' in the competition 
for the highest honours of the nation. 

Now let my complaints to the Secretary, and my remarlts uf - 
on the proceedings of the court of inquiry be coropaVed with Gen- 
eral Jackson's memorial ; — and it will plainly appear bow far I 
kept within the allowed limits of complaint and remonstrance; • 
Fifth and last Specific ation. — [This, it was said, indicated 
the extremely vague charge of having published in the pamphlet, 
before mentioned, and on other occasions between the istof Oc- 
tober, 1824, and the 15th of Jun«, 1825, official commufriirattofis 
to the government, &c. What documents, or what other occa- 
sions on which they were published, this specification was intend- 
ed to comprehend, have nat, to this day, been designated : though, 
among the masses of documentary evidence introduced !ii the 
c6urse of the trial, sundry documents ans^vering this descrtption^ 
but equally, applicable antl necessarily to be applied to othep 
specifications, were included in the general mai^s. After various 
remarks, more in detail, upon the i^al effect of this specification, 
and the nature of the documents conjectured to be alluded to^ 
the defence proceeded, in 8ul>stance, as follows :] 

This spcciBcation, both as stated in terms and as made out in 
proof, assumes that it is a military otteflce punishable by a court- 
martial for an officer to make public any .official communication 
whatever,nomatterhow innocent or indifterettt, without fifst drain- 
ing leave. Upon what authority so strange apositroir is assumed 
is not explained, nor may H easily be conjectured. If secrecjr 
be enjoined either expressly by the terms of the communicarion, 
or implicity by its nature and the injury to the public service, 
which a disclosure might produce^ the publication of it would he 
highly improper; and, according to circumstances, might bring 
him in the danger of the legal charge of scandalous conduct. 
But as to official communications in^ general, not impressed with 
this special character of secrecy, th«re is usually less delicacj 
or reserve concerning them, than k customary with the corres- 
pondence of private gentlemen ]| because the former are, in some 
sort, public documents; and the same motives of delicacy are 
not applicable to them, The correspoii4ence here charged as 
published, without leave, was thought necessary to the explana- 
tion of some part of my conduct before the public; and there 
was no possibility of iniurv to the service from the publication of it. 
Having gone through all the stated charges and specificaHon«, 
it seems 1 am called upon to answer-some .collateral matter hav- 
ing no manner of connexion with the real merits of any question 

fcj Vid. ISNUes'fl Reg.p.329. 
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involved in the present trial; unless it be supposed to be a legi- 
ttmattf m6de of attack, to eke out the defects of the exrsting 
cfaHrges and evidence, by throwing the weight of an eminent 
man's character and opinion into the scale against me. * 

But i have never made it my ambition to bask in the smiles of 
power ; nor to rest .my hopes of preferment, either personal or 
professional, on favor ^ nor, consequently, to court such favor by 
any unmanly tone «f adulation or subserviency. I have always 
considered my life and services afl dedicated to the nation and 
myself as the servant of thenati«n : though undoubtedly respon- 
sible directly to the govemiiMnt, and bound not only to implicit 
obedience to all lawful commands, but to all proper deference 
and respect in my official and personal intercourse: and indeed 
deriving heartfelt enjoyment, when such intercourse gave me an 
opportunity to cultivate the friendship of great and good men, 
whose talents and virtues had raised them to power. Upon theife 
principles I feel less mortified than might have been supposed 
at the present attempt to raise any prejudice against me by the 
introduction of this extraneous maHer : and I think too highly 
of this court to apprehend any unfavorable influence from it upon 
the merits of my cau^e. 

I allmle to the deposition of Mr. Monroe, taken without any 
legal authority, and containing within itself not a tittle of evi- 
dence that can or ought to operate against me with any, but the 
narrow minded and the servile. In so far as it imports any dis- 
approbation of my conduct, it is by ripping up some old causes of 
^issatisf^<:tion which ought not tu have hail any influence upon 
the conduct of the late administration in relation to the affair of 
Foxardo: and if it sliall appear that they had f^ueh influence, t 
should ratlver consider it as furnishing me with new ground of 
complaint, instead of. accumulating or aggravating any of the 
complaints, whether well or ill-founded, against me. I do infer, 
in the absence of all explanation of the purposes for which this 
deposition is adduceil, that one of thefn is to take upon the late 
President all the responsibility of the various orders from the Navy 
Department, of which I had at differej>t. times complained. If this 
means that i should have-complained of the President, instead 
of the Secretary of the Navy, it impllea that what was disres- 
pectful to the head of the Department would have been quire 
decorous to the chief magistrate. Tbe truth is^ that all my com- 
plaints of the manner of my recal, were addressed to the Secre- 
tary of the Navy as the regular organ through which I commu- 
nicated with the. administration : and whatever use I made of the 
personal pronoun in describing the source of ti*© measures com- 
plained of, I should have been understood as speaking of the 
adniinistratiun collectively. 

This deposition, by ripping up some old topics of dissatisfac- 
tion which had been thought to be long ago adjusted and forgot- 
ten, has thrown upon me the burthen of explanation and defence 
upon points foreign to the stated accusation, against which I have 
been put upon my defence. 

[The defence then went into detailed and minute explanationsr 
of the matters aHuded to in the deposition ;— -with a view to de- 
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monfttrat^ from numerotis docuroenift : Itt, ihftt he was itttlio* 
riftcd by bis orders and by ctrcumstances to return from the 
West-Indies, in June, 1824: 2d, that he had every reason, to 
cimclude, from the langoage and conduct of the administratifmy 
after he had explained his authority and his motives for so return- 
iujB^, tliat they were entirely satisfied with the measure ; and ac* 
qtiiesced in his remaining: 3d, th^t his request aod expectatioa 
to be fui'nished with a ftag-ship ofm, lar^r class, before returning 
to the West*lndta station, were warranted by frequent and re- 
peated acknowledgments of the utility and necessity of the mea*. 
sure ; and as frequent and repeated ^omiaes to have it executor 
4th, that his unwillingness to go till the ship, promised him in his 
order for sailtne, could be fitted out under his own superinten- 
dence, was justified by tht event; as he never got the ship at all. 
The various documents adduced to these points wiU be found in 
(be statement of the case.— -The defence then concluded in sub- 
stance as follows :] 

As to the short correspondence between Mr. Monroe and my- 
self in March last, it was with the utmost surprise that I received 
an intimation during the present trial that it had been dep<isited 
in the Navy DGptkriment, Not that I mean to complain of its 
surrender to the purposes of the prosecution, but simply to ex- 
press my surprise that a correspondence so trivial in itself, and 
merely personal in its concern, should have received so solemn 
a destination. Indeed the inolTensiveness of its contents serve 
to shew how securely I might challepge investigation, since th« 
most unscnipolopsuse of a private correspondence had produced 
nothing of which I ought to b^ashanved. If there were any thing 
that I could now desire to have expunged, the wish was dictated 
by a feeling of pride which I think it meritorious to repress; with* 
out regretting any errors of sentiment into which I may have 
been betrayed by any warmth or cordiality of temper. 

[NoTE.-t-ln the foregoing^^ sketch of the defence from the point 
where mir copy fails us, the first person singular is used, for the 
sake of conciseness and convenience ; — not as professing to give 
the precise language throughout: but from copious notes, and 
detached ^lassages written out, connected by recollection ^throw-» 
ing out the law-argument on the more technical points, and the 
detailed statements and comparative analyses of the evidence^ 
for the reasons already stated^ it is given as a faithful report of 
the sum and nub^tanceof the topics treated in the original deliv- 
ery of the xlefence. Tlie law-argument, sustaining by way of 
reply the/ original exceptions, and also the methodi^ted statement 
of the evidence will be found at large in die preliminary discuss- 
ion and in the state of the case respectively, as digested from co- 
pious notes. 

After the delivery of the defence, the sessions of the court 
were held in closed doors : of course we can know nothing of 
what then passed, but from the pubTication, by authority, of the 
final proceedings and sentence; whiclv are found in the Natien<* 
al Journal, National Intelligencer, &c. of. the 18th Augusit 
last, as follows.—] 
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TUESDAY, August 9th. 

TKe Court met, pursuant to the adjournment of jesterdajTi 
pPesont all the members of the Court, and the Judge Advocate. 
The room being cleared, the residue of the proceedings was read. 

The defence not having been transmitted, the Court came to 
the following resolution : 

Resolved, bj the Court, That this Court has felt and exhibited 
adispositiooy during the projgress of this triaU to allow everj in- 
dul^nce to the accused which the most cautious regard to his 
feelings and wishes could dictate : That* with this disposition, • 
delays and a course of practice have been submitted to in which 
the Court has reluctantly acquiesced : That arguments, instead 
of being prepared, when offered to the court, in such a state as. 
to be annexed to the record, have, after an ample allowance of 
titiie, been delivered orallj, and an equallength of time after- 
wards consumed \n committing the same to writing : That, in re- 
sard to the defence, after having waited for an unusual period of 
Sme, it was, in fact, delivered to the court orally, and as a writ- 
ten document it has not been presented to the Court this third 
day after its public deliverv: The court feels constrained to no- 
tice this conduct, which it caiuM»tpMrtiver Without an expression 
of its disapprobation, and has determined that unless the paper ig 
ready by the meeting of the Court to-morrow, the court will pro- 
ceed to judgment wifliout it. And it is requested of the judge 
advocate, that a copy of this foregoing resolution be transmitted 
to the accused this afternoon. ,.,..,.. 

At 3 o'clock the Court adjourned till 10 o'clock to-morrow 

morning. ^ 

WEDNESDAY, August 10th. 

The Court met, purs«i^t to the adjournment of yesterday ; 
present all the members, of the Court and the Judge Advocate. 
Theminutesof the proceedings of yesterday were read. ^ 

Theiudffe advocate stated, that in compliance with the wisUea 
of the Cou?t, he bad left a letter directed to Captain Porter, con- 
taininff a copy of the foregoing resolutions, with the counsel of 
the aclu\ed yesterday, on his iSturn from the Court/aj 

ITie Defence not Wng been transmitted, the Court procee- 
ded to deliberate upon the charges, specifications, the evidence 

inetiUonedbefme^^^ubkojtiooofil^^ lip. Jones .tatejitbiit 

final Pi^ocee^^f *^^^^^^ wS 

tohjsknowledg^hehaji^t^^™^ ^ . ^ court, Mt 

the judge .dvocatjg^eitber^wifttaft STjS^^^cd tb»t it wm not bteH- 
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tliat ht^ beea submitted, and what had been alleeed in behalf of 
the aeevied: and dlttio^ the deliberation, die defence upon the 
firttchiMVevaacorooiunicaiedto the Court, annexed and mar- 
led (1P). After having carefully and maturcljf weighed and de- 
liberated upon the matter, the Court is of opinion ffiat the speci- , 
fication of the first charj^ is fuUj proved, and does adjudge the 
accused GutLrr of the first charge. 

The Court is also of opinion that the first specification of ^e 
second charge is proved in part : That it id fuUj proved so far as 
regards the letter to the President of the seventeenth daj of 
April, 1825, and theleUers to the Secretary of the Navy, of th« 
SOth day of January, the l3th day of April, and the 14th day 
of June, 1 825— each of which the Court conceives to be of the 
character attributed to them in the said specification ; but it does 
not consider the letti^r of the 16th day oi March as Viable to the 
same censure, and, therefore, so far as regards this last mention- 
ed letter, the Court is of opinion that this specification is not 
proved. The Court is also of opinion that^the second, third, 
fourth, an^ fifth specifications of the second charge are fully 
proved. The Court is of opinion that the second charge is fuHy 

Sq^vedy and does, accordingly, adjudge the accused Guilty of 
ic same. 

In deciding upon the first charee, and the specification under 
it, the pourt, however, feels itselT called upon to ascribe the con- 
duct of the accused, which is deemed censurable, to an atutious' 
4i^lH)HtiMn an his part to maintain the honor, and advance the 
interests of the nation and of the service. 

The Court also thinks proper to state, tliat in deciding that the 
third specification is proved, it is of the opinion, that, so far as 
respects the inaccuracies pointed out by the Judge Advocate, in 
the paper annejced to the record, and marked No. 15, this speci- 
fication is/m% proved} but the Court sees no reason to believe 
that the errors and inaccuracies therein indicated, were the re- 
sult of <l«si^ or of improper motive: That, with ihf^ exception oi 
such errors as have been parficularly noted, the publication by 
the accused of the proceedings of the Court of Inquirn api>eai4 
to be a correct transcript of the record. ^ J> ^i>i»t^rs 

.J''J''l'^l^l!:^''^^^^S "P«" ^^e fourth specificationrthe Court is 
satisfied that the same IS fully proved inthe foUowingpar^^^^^^^^ 

h«fh Ar??^*'^''' P- ?^ i " ^ ^^'^^^ n^^ <^<^*^s«^nt to defend myself 

before it ra terms of jwrfwtcauXvwifhT^J^ "''' "PP*""" 

coald^be allowed to pffin^'eelf *I^The w^ Xrm;:h?*^'.' 

have excrciiftfl ii iw^or^^ » * liJ^ J J ^ourt, who would iherebr 
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In f. S5 : '' But it liras the duty of the Court t^ decide wheOi* 
erit was or was not competent | the decision at to its belief on 
the subject, on oath, was all that was required bj me, and the, 
question could have been decided by the Court as readily and 
as well fc^ore as it was after the instrudioriB of the Secretiirv 
had been received ; that it did not decide In thej^rsf instaucef » 
sufficient evidence that doubts then existed as to its legalitj.'* 

" Under all circumstances then, I had hothine to loose or ap-' 
prebend by TOjr>vithdrawal from the Court, and I certainly saved 
a very useless sacrifice of my feelings, ("except in its deportment 
toward me while before it,) it could do me neither good or 
harm. A Court more powerless, and yet more calculated to 
alarm the accused, was, perhaps, never formed/* ^ 

**Thc charge first to be investigated was exhibited against me 
by the Secretary of the Navy, the Secretary of the Navy Selec- 
ted my judges, two of whom were junior to me. The Judge 
Advocate, who is the primnm mobile of all Military Courts, re- 
eeived his appointment from the Secretary, end is his warm 
friend and protege. Under these circumstances, it may read|ly 
be imagined, I had every thing to apprehend and nothing to hope 
for while before the Couct^-a«iiUo.4*l^iHltnyselfundw^^ 
ditions imposed on me, would have be^ yon» ^^'^ .!? Kl?m«l5a^ 

In the remarks in p. 31, it appears to the Cpurt to be implied, 
thataM the ilocumenf^po; wh^ the Court of l?f ^^^j/^^^^g 
its opinion were contained in the pamphlet--whicfi ^^ »^f t^ 
facL The Court also inchides. as proof of this f^<^^^^^l 
the second paragraph of the paper marked E, m p. 40 of the. 

^*tL Court does therefore sentence and adiudge the said Cap- 
tain David Porter to be suspended for the term of six months, 

''lJ!^t^'S^ determinatioa, and the r^idue 

of the Kfence not having been transmitted, the Court, for the . 
Sirnose 3 e^^^^ the ^dge Advocate to prepare *« 4»ie form, < 
r^recoS4esailfindings,Tndit being after four o'clock, ad- . 
journed till eleven o'clock to-morrow morning. 

THOTISDAY, Jiuguitllth. 
The Court met pursuant to the ^^^^ 




ceeded to sign 

sentence. ^^^^^ ^^^^^^ Presiilene 



Thomas TiNOity, 
Ja:mbs Biddi**, 
Cv G. RxnoEi^Y, 
RoBT. Trail SysiNCB, 
-Jno. Hownes, 



J, D. Elliot, 

Ja^bs RB?«aHAW, 

Thos* Brown, 
Chas. C B. Thompson, 
ALB3U S. Wapsworth, 
Geo. W. Rodgers. 



J. D. Henley, ^^^^^^ ^ ^^^^^ j^^^; j^^^,,,. 
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THURSDAY. August nth. 

Tbe record of the proceediogt in the ette of Capt. David For- 
f^r having been signed and transmiUed to the Deptrtment, the 
Court, by virtne ^ an order for that fmrpose from the Secretary 
of tiM Navy, directed to the Preaident. and hereunto annexed. 
and narked A, adjoamed to meet to-morrow morning at ten o*- 
dock* at the building on first street east, and the corner of Ma- 
ryland aTonue* former!/ occupied by the Congress of the UnU 
ted States. 

FRIDAY, ^ugu9t 12th. 

The Court met pursuant to the adjournment i^ yesferday — 
present, all the members of the Court, and the Judge Advocate. 
The Judp Ad%ocateread and submitted to the Court a letter 
from the Secretarr of the Navy, which was annexed, and marked 
B. and the record of the proceedings, as transmitted yesterday 
to the Department, with the paper referred to. as a continuance 
of the defence of Captain Porter. 

The paper having been read : on moUon of a member, the 
court determined that it will adjourn until ten o'clock to-mor- 
vow. and thit captain ForCer be informed that the court will re- 
ceive the residue of the defence at thattonr. 

The court adjourned till to-morrow at ten o'clock. 

SATURDAY, Jlugu9t IS. 

The court met pursuant to theadjoommentof yesterday— pre- 
stot, all the members of the court, and the Judse Advocate. The 
proceedings of yesterday wore read. The residue of the defence 
was received at near twdve o'clock. Mid the court proceeded to 
read the same. 

After completing the readiiqp of the document^i-the following 
motion was made and adopted : tiie judge advocate having stated 
that he had received from the accused certain papers> purporting 
to be the residue of his defence, tbe same were riead and paa&v- 
dered. The oovrt is decidedly of opinion that these papers vary 
in many respects from thB defsiice which wi^ d^ivered on tie- 
half of the aconsed by his counsel : that^ in particular, the se- 
verity of animadversion upon tbe con4nct of me nidge advocate, 
which appears in these papers, did not appear in the defence that 
was delivered, and the court deems U due to itself to state, that 
the conduct of the judge advocate d^rin^ the trial was, in its 
opinion, free from the censure imputed to it. 

As, however, the court is not in possession of the defence 
which, hi violation of its rule and of precedent, was delivered 
orally, and from notes under the appearance of reading it, the 
court has annexed this document to its proceedings, with this 
further observation, that nothing is perceived in it which can in 
the least vary the conclusion to which the court had arrived 

11 c <r. T^ .. ^AMES BARRON, PresirfeJi/. 

Richard S. Coxe. Judge Mvocate. 

The court aiHourned till ten o'clock on Monday morning. 

Approved, JOHN QUINCY ADAMS. 

I7th of Jiugim, IS^. 
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REVIEW 

Of the foregoing resolutions and'decisions trf the court. 

It hM been thought but just and reasonable to admit this re- 
view of the court's decision ; not with any design to argue over 
again anj question of law Or fact» involved in the preceding dis- 
cussions ; but to examine onl^ such new grounds of blame or 
censure as have> for the first time, been disclosed in the delivery 
of the opinion. When it is recollected how impossible it was/ 
upon many points of the o^nal accusation, to anticipate the 
particular points on which blame was attached ; how slowly and 
by piece-meal the points of attack were unfolded in the lattef 
stages of the trial ; and how effectually they had, till then, been 
kept out of View : but above all, when it was perceived that, af- 
ter the court had closed its doors and retired into conclave, to de- 
liberate on the fin^l sentence* that new articles and particulars 
(in the genuine nature of new specifications, of which not tlie 
slightest glimpse had been vouchsafed to the accused, during the 
trial^had been elaborated from the vast and undigested mass of 
papers which had been thrown promiannanffly on the table of the 
court ; without having been distributed an4 apprckprtated even to 
the vague specifici^ons themselves ; far less to any miAuter sub- 
divisions of^ the charges; or so partially as only served to mask 
more effectually the unspecified and undivulgeu uses and appli- 
cationSy that were intended to be made of themt uvder such cir- 
cumstances, the justice of giving to the public bath sides of the 
question, upon tnese fresh toptes of aocusatton, was manifest and 
imiispensable. If this were reasonable in regard to the new 
discovered points of attack and crimination, connoted with the 
original chai^ges, and the mass of matter accumulated under 
them,-^OW infinitely more so when it is discovered that the 
partv bad been accused in conclave, tried m conclave, and so 
eondemneif without a hearing, or being in any manner pot upon 
hia defence ^—and alMhis for matters not preten^led to be brougiht 
under any of the stated clNuigos» or the evidence produced to 
sMiport them ; but entir^y of rceetit and subsequent origin ? — 
Why, in such case, a defence before the public is not merely, as 
in thfe o^er, the only possible means of justification or apology 
left open to him;— -but the public imprecisely the tribunal to whicU. 
alone his.iicciisiTS have cited him. We repeat, that it is tb the 
fublic alone that his accusers have uddressed their censures : be- 
cause these censures, or the circumstances that produced them 
could have had no influence u||m the ju^icla^ sentence ; — entered 
notat all into the elements of hisjttdicia/ condemnation and punish- 
ment. To lay that auch circumstances had the least imaginable 
wei^t in determininB the great question of guilty or not guilty 
of tne charges; would be an apology Worse than any reprobation 
of the jttdi^ 'sentence, short of malice on^orruption. If a par- 
ty commitany irregularity or impropriety, in his quality and re- 
lationa aa a party atanding before a court of judicature, he should 
be sumwiuriiy attached iaiw jpunished for it; under the inherent 
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poM'er of the court to^ assert and Tindicat^ its own di^mty, and 
aathority against abuses of the privileges i ocideot to parlies. But> 
in that case, the partj is called up to answer for his contempt^ 
ail the circumstances of justification or mitigation are weiji^hedi^ 
and punishment awarded, accord! ns to the degree and circum- 
fitanceaof the offence. Upon sach an arraignment ht is en- 
titled, not only to the. same but to greater privileges in his de- 
fence, than in any other form of accasation : because he is ad- 
mitted to purge the contempt, by his own- oath. Hei*e, as alr^a- - 
dy stated, tlie accusation was iu eoneluve ; the whole proceeding, 
was ear parte, and in conclave; and was followed, not by any 
judicial determination or punishment whatever; but by tpm'' 
piaint and dUapfrebation repeated from day to day, in conetere /^ 
without any efficient measure either to punish the party, or to co-' 
erce him to a duft respect for the viulated rules and orders of 
the court. \ 

As a further and ronchisive proof of ihh ea^tra- judicial ap- 
peal to the public, — the proceedings eontaining these ejc parte and 
extrr^-j ii di c ial censm'CH are separated from the mass of the pro- 
ceedings in the case; from alt the evidence, facts and circum- 
stances of the cuHQ } uatl ar(*|>«blished by anthitrity in the nejvS' 
papers : and all this, months in anticipation of the time, when 
there was any probaWlity that the voluminous mass of proceed- 
ings, with which these partial and garblevi eit tracts were assoda^ 
ted, could possibly meet the public eye. *Tis no apology tosay 
that they were ptd^lisiied along with the iSnal sentence; which it 
is usual to ptiblirii* in aiiticipation of the body of the proceeil*^ 
ings : because tliey had no necessary or piMiper connection with' 
the final sentence-^ any laore than any other of the intinloctiiory 
opinions or desisions upon. collateral points delivered by • the court* 
in the progress of th« trial : indeed, as already remarked; it 
could have had no possible connection with tlietinal sentence,' 
but what was opprobrious to both. If the sentiment of disap- 
probation OB thescore of this alleged irregularity, prdudteed, iit 
in any manner influenced the mind of the court, in ■determining 
the general issue, guilty or not guilty of th^ stated charges, or 
the quantum of punishineni to be awarded in consequence of co»- 
Tiction, both the discretion and the motives of t^e J^udicial seT^^' 
4ence are most opprobrioqsly impeaeh^l : for vv^>atever th« mis- 
behaviour of the party, before^ the court, that sentence ah outd 
have proceeded purely upon the merits of law and 4ivideii«e^ 
exclusively applicable to the*cAar^^, upon which the cotfrt was to ■ 
pass : wholly uninfluenced by any adventitious circumstances. • 
If, on the other hand, it were apprehended that the real merits 
were inadequate to sustain anii justify ^ie judicial aentence in 
pitblic opinion; and that it was necessar^^ expedient to eke 
out the radical defects of law and justice, in the otain points of 
the accusation, by these incidental topics^ and to induce the pub- 
lic to think that Com, Porter was guilty of dhobedience ot or- 
ders, in the Poxardo afiair, and of msuboi^diftate coodoct in t^e 
other instances alleged, that it was neceaiai^ylo^ prejudice and in- 
flame the public miod a^^iuat him^by showing that he bad com* 
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milted fr*«giikriti«8 in th« conduct of hU defence ; then tbc op- 
prabinm res t» equally upon both judgments or opinions ; and re* 
flec^, reciprocally, from one upon tte other ;-^upon the 'judicial 
opinion, because it is thus confessed to have been so naked of mer- 
its, as to require such adventitious aid :-— upon the extrajudicial 
opinion^ bocause it was made up and published, not from a convic- 
tion of its intnnsic justice, but of its expediency as a help to the 
othejr. In no ponsiiile way, tlien, can any necessary connection, be- 
tw^n the two, be^lleged as an apology for the publicatiiin,— « 
without lea^jjg^ it sttl) as a mere appeal to the public ; but witli su- 
petadiied oj^o5ritfm from the alleged connection and motive*. 
Viewed, in any light, it stawls confessed, an ejc parte^jid e^tra* 
jHdieial censure, volunteered at the barofpublic^opiaion ; andto 
be considered as euch simply, without any collateral motive or ob- 
jecti iathe mo%t favoraide light in which it cant>e vieM^ed. At 
that bar then, let it be trie^ since there, and th^re^lone, can any 
elTect be given to the great maxim, audi altemm parUm. 

The same reasons apply, in ail tlieir force, to the neiv di&eoveir' 
ed speGifioations of tlie general charge^ or new discovered t^ews 
of the^enei-al specification (^however they may i»e published;^ 
which have been elatmrated in secret conclave, and promulgated, 
for the first 4im6, with the final and ii«#«N>cablc sentence, by 
which the party has been condemned and punished for them. 
In regard to them, the above cited maxim has been equally a 
dead letter;— -and can receive life and energy no where but at 
the bai* of public opiniivn. To these two subjects, with n few p»ff* 
sing: remarks upon the avowed principles which ap|iear to have 
guifted the court to the main concluaioa of guilt,-^sh»ll this re- 
view be c«mfined* 

^ The resolution of the courts on Tuf^sd^y, August 9, passing a 
eensure, because the defence had not t)een reduced to writing, 
and transmitted to the court, on 4he day before, according to tlie 
appfptntmeiU made on Sat^day, when t lie oral deli veK;jP of it was 
^onclud^d, is introduced with a recital of the great indulgence 
shown by the court to the accused. The urbanity and indul- 
gence of the court, anBil their deHcate and liberal treatment' to- 
wards the accused and his counsel, in all the minor accommoda-r 
ttons and facilities, and in all proper observances of personal re- 
fipect and politeness, are gratefully 4icJcnowledged : nolwithstand- 
iHg tlve remarkable fact that upon all the ptn«t«, (and they were 
i:H)t a few,)4>f controversy, i>etween the prosecutor and the ac* 
cnsed, on incidental questions, the former was invariably sus- 
tained and the Mtter overruled, with one single exception % where- 
in certain clocuments offered by the iirrmer were rejected ; but 
ihc decision amply atoned fur and compensated by a gratuitous 
ceirsure upon the^ in^elevanig^ of otl>er jdocumente, not then in 
-question, but which ha<lbef»re been /introduced ; — under an evi- 
<i4*nt necessity to repel preceding evidence on the other side, 
which was most clearly irrelevant and inaoilroissible, — but which 
had passed without censure .('a^ This is $aid, hot by way of Te- 
tracting or qualifying the merit just coiM^eded to the court ; — 

(\) Vid. Proccediij^ relative to Mr. Monroe's deposition^ 



Digitized by VjOOQIC 



56^ 

lNit».iD all candor and Mncerlty, to preserve the just and tiecev 
aarj diittoctUMi, which was thovght to be quite obviMs in tb^ 
progreta of the trials between the unfrictedly bias of the judicial 
mind,-— and the indolffent disposition resuftins from the liberal 
spirit and habits of omcers and gentlemen. No possibte com* 
plaint against the eqnitable disposition of the court could be 
made, so long as one appalline c|uestion, which had Subttlly and 
imperceptibly insinuated itseli into the marrow of the subjeet* 
and commixed itself with all the elements of perceptiMn and 
jud^entt could be kept out of view : so long i^^e dreaded, 
but imaginary and unfounded alternative could ^parried of a, 
eandemnatioUf to be made as light as possible in the penal con* 
sequence to the accused^ or an aequittal portending consequences 
infinitely more penal, if not fatal to the accuser. But thai ideal 
spectre continually reared its gorgon crest» to petrify the heart 
of justice, bli^ the eye of intellectHfk vision, and wither the 
nerve of independence. If, upon several of the incidental points, 
occurring in the course of the trial, the accused has not been 
overruled, plainly and obviously against all law, reason and com- 
mon sense : and if, in the opinion of intelligent ^nd impartial 
men who shall have careful I;^ examined the subject, tlie final pro- 
ceedings and sentence, both in their results ana professed princi- 
ples, do not manifest aberrattona perfectly astounding: why tlien 
it must be fairly acknowledged U>at great injustice liaa been done 
to the proceedings and opinions of the court. As to the great 
indulgence to the wishes antl feelings of the accused, spoken of 
in the resolutions of the court, it must be confessed that the cir- 
cumstanceaof bis case were peculiar ;<— and called for extraor- 
dinary indulgence. Not to recur again to the crambo recocta of 
va^e and indefinite cbarees, which nevertheless descended, m 
their details, into an infinity of minute and complicated roat- 
ters^^-and the want of which precluded the usual preparation^^ 
for the defence befln^ the trial j — it is only necessary to recollect 
how strangely the true ground of attack was masked by the pro-, 
secution, till the latest practicable stages of the trial ; and in- 
formation on these points, when distinctly asked for, bt*oadly de- 
nied 7-— masked it is said, to the latest practicable stages of the 
trial,— it should have been said till after the tritU^ properly so 
called, was over ; — till the court had retired into conclave to de* 
liberate ; when no party but the representative of the prosecution 
was present. The more prominent exemplifications of these 
remarks are ;— 1st. the delay of any motion to take Mr. Mon* 
roe's deposition (involving a laborious and minute research into 
voluminocrs documents to answer the new charges suggested by 
it) till the 20th July, just a fortnight after the tjourt had been in 
session ; the refusal then to disclose the objects or the points of 
the accusation to which ^hat evidence was to be applied; and 
the holding up that deposition, several days after it waa received, 
to wit, till the 29th Jul^, withoiit communicating its contents, 
or even the fact of its being repeived, to the accused : {aj 2d, the 
holding up the numeroas and complicated list of differences be - 

Ca) Ante, p. 40-9-^1 
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twQien commodore Porter's puWiahed statement of the pnieieed* 
knpi aod the origuial record, relied upoo to f upport tte 3d gpe» 
cification, till Satyrdaj theSSd and Monday the 24th of July,Y«) 
3d. the withholding altogether all apeciAcatioas ctf the in' 
jitances of diareape^ful Btatementa aad insinuations^: and such aa 
were not warranted by fact, which were intended to beaddttced 
Ainder the 4th specification, till the same were unfolded in con* 
clav0£ 4th, the instances, relied upon to support the 5Ui speci- 
fication, have never to this day been specified. The evidence, of 
all kinds* was closed on Tuesday, the 2d of August; and the 
court indulged the accused till Ae Friday following, ^the 5th,j 
to prepare his defence : on which day and the n«xt (^tho delivO'^ 
jy of thedefence and the reading of documents eomiected with 
it having consumed two days^ it was deliv^ered oraUy before the 
court ! and further time was allow^ tilf the Monday following, 
<^8th of August^ to reduce it to writing, and present it, in that 
form, to the court: the failure to have it ready, at the time last 
appointed, |;ave occasion to the resolutions of censure w^ TUet^ 
day the 9th. 

. Such are the literal facts, apparent on the face of the record s 
from which the ezi^t and the merits of the indulgence granted 
J^ the court, and of the ^bnse o£ »t, may be determined without 
SL single , comment or explanation. 

We n^w proceed to examine the particular grounds and terms 
of the censuies occasioned by this delay (tf the defence. These 
appear to be coATeyed in several resolutions ; the first on Tues- 
day the 9di, in coffiseqiience of the^gdlure to produce the written 
defence acceding to appointment, on the day before s the second. 
on Saturday the 1 3th, when (it is presumed)* the court niet to re^* 
constd^ their opinion, in connec^n With the written defence. 
These censures (in ao far as the involved and perplexed phrase- 
ology of some passages in them can l»e understood) seem to re- 
solve themselves itito three, independently 4>f tne-|^eral one 
for the delay : Ist, that an 9rtil defence before a court-martial is 
a violatioB of all rule mi precedent: 2d, that when reduced to 
writing, it varied, m many respects, from the oral defence ; par- 
ticularly in thee seventy of animadversion upon the condnct of 
the judge advocate : 3d, that it was delivered orally from nofti 
voder the apmturance of rmding it. 

1. As to the first of tfa^se censures, it is positively denied 
that an oral defence is Any such vi^atton of rule and precedent : 
it is asserted, on the contntry, to be at the election of tne accused 
to present his defence either written or oral ; and this is asserted 
upon the clearest authorities both £nglish and American. The 
rule is laid down by Mr. Tytler and general Macomb in nearly 
the same terms, as foUows : 

<< When the evidence in support of the cbanres is closed, the 
prisoner may submit to the court» either vtrbaUt/ or in writing, 
a general statement of those defences which he means to sup* 
port by evidence.'^ 

•* When the whole evidence on both, sides, is closed, the pri- 
soner may* if he think proper, demand leave of the court to sum 

(a) Mtc, p. 5Q-4. 
* 8^ 
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vp, either verbMfff or In a written statement, the general mat- 
ter of hit defence ; and to bring into one view the import of the 
proof of the charsea : with aucb observation* as he conceivesrare 
fitted to weaken its force : and the result of the evidence in de- 
fence, aided by anj arguments that are capable of giving it 

But if it were otherwise,— -the proper time to have corrected 
the irregularity, was when it was committed s having submitted 
to it then, however reluctantly (the reluctance being entirely con- 
fined to the breasts of them who felt it, without the slightest in- 
timation of it to the offendins; partyj it was strange it should 
afterwards be found fault widk : and certainly it is no satisfacto- 
ry answer, to say that it was miied up with other and distinct 
topics of cenenre, merely to enhance the gravamen* 

2. As to the variances, in many respects, (liere is the cramhe 
recocta of variances again dished npj l^tween the oral and the 
written defence, — what do they signify ? — Was it in the nature 
of things to expect that an elaborate, minute and diffuse exami- 
nation of important and complicate questions of law and evi- 
dence, should be exactly the same in the written as in the oral 
form ? — ^The necessity and propriety of giving somewhat of a dif- 
ferent dress to the twoj — of pruning, where the oral alignment 
was too diffuse for the written tbrm; and of adding illustration, 
vrhere the si^ificancy of oral delivery failed in written compo- 
sition ;-— all this must be obvious to the reflection and experience 
of every candid man. Besides, suppose the defence had been 
originally in writings would any court have complained of or re- 
jected any supplemental remarks, which the party might after- 
wards suggest ? — And what possible objection to the addition of 
such, when the party coiies to present, in writing, the substance 
and effect of what had before been delivered orally?— But as to 
the alleged instance of variance, in the sevetU^ of animadversion 
npon the conduct of the judge advocate, — it is asserted that the 
same statements that now appear in the defence, relative to the 
irregular modes of conducting the prosecution, &c. were snbstan- 
tially stated originally; — ^and what is more, the statements are 
not denied and are undeniable in point of fkct. If they import 
any severity of animadversion, it is the fault of the fact not of 
the narration. However there is no intention here to discuss 
the merits of the judge advocate, as a public prosecutor, in re^ 
spect to any one of the requisites, moral or intellectual, for such 
an office. Whosoever prompted or conducted the details of ^e 
prosecution, the mode has been complained of as unpreccden- 

^rT*i"**r*u ^^"^ far exceeding, in rigor and diidu racy, that 
equitable forbearance from the utter lengths of partizanzeal 
commonly observed in public prosecuHons; and which distin- 
«iishes between proper energy in fairly presenting t^ie case of 
the prosecution, in its l^itimate force; and the ^ices juris. 
which are laid hold of when theaimsof public justice are exas- 
perated by adventitious provocations.— The facts and the com- 
ments are before the worid : the judge advocate stands acquitted 
ot all censure by the court: he is understood to have pub- 
r«Jtid.Macoiiib,ch.4.s.3.p.96-7. Tytlcr to the same eff€ct. 
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lished his. own vindication to the world : and there maj the qitel^ 
tion rest. In renelling certain statements and reflections, which 
were viewed asdigression^froDi the main course of the argument 
in hand»andas tending to the peraonal disparagement of the ac- 
cused, we are assured that nothing less wa& intended than any 
retaliation in the waj.of personality. If there be the slightest 
departure from polemical comity, the same impartial world must 
decide^ after reviewing the course of the several discussions 
from the first to the last of the trial, on which side it. com- 
menced ; or what necessity there was for interposing the shield of 
the cuort in the conflict. As to thequestionsof law andfact, discuss- 
ed under the sec(*nd charge and its several|Specifications, an attempt 
was made to execute the very laborious task (^which, in reference to 
the friyolousness of the niattera made nepessary by the accusa- 
tion to ^e investigated, might well be described as operose ni- 
hil agens) of reducing to a written and detailed explanation all 
the minute points of evidence, which nothing but a very careful 
and tedious comparative analysis could make intelligible. This 
task (^the nature and eitentof which ntay be judged by the diges- 
ted statement and analysis of the evidence intendea to accom- 
pany this report^ waa undartaken under son^e circumstances pe- 
culiarly adverse to its speedy and eSectual execution : and, af- 
ter some time spent upon it, the qiiunsel finding himself mista- 
ken in his ciimputation of the time it would take, and the necessi- 
ty for sending in the defence pressing, drew up or dictated a. 
concise sumiuary of the principal [mints both of law and fact;*— 
trusting to the court's recollection of the details. — ^In this 
respect, doubtless, the written defence varied very considerably 
from the or«/ one. So far, however, it was all to the disadvan- 
tageof the accused ; — ami the same may be said of the imputed 
neglect to send it in due time; the court, if convinced that such 
delay was unreasonable, had only to pass on to judgment, with- 
out it; and no more needed to have tieen said. The disadvan- 
tage would have been on the side of the occusf d alone : he would 
have forfeited the advantage of his defence, before the President,, 
when the sentence should be presented for his approval. That, 
in all reason, should have been deemed penalty enough, without 
laundiing against him the hrutttm fulmen of e^etra judicial cen- 
sures.— *Thev did in fact, the next day, resolve so to pass on to 
judgment, without the defence: and yet,' four da) s afterwards, re- 
peated and ea^ended their censiire, as noticed under the next head. 
^. JVs to the last presumed topic of censure, which would in- 
dicate that the c<iurt were deceived, by having an oral defence 
palmed upon them for a written one ; — it is thought extremely, 
prtkbabfe that we have been mistaken in drawing this inference 
from the perplexed terms of the resolution. — 'Tis held to be im- 
possible that the court itself coulil have been conscious of an^ 
such inference being involved in the terms ot the resolution the^ 
were passing: 'tis rather con cludcd,^ if these terms, in the origi- 
nal draughting of them were indeed framed with any view to 
such inferenevr ^which is scarce credible under the circumstan- 
ces^ that their covert aim was i^t at all adverted to by the couit. 
This conclusion, must^ for the present, be held clear for tba foK 
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l#Wtte rcaMtiB. lit. It wm a matter perftetly Botpmut, at the 
time, that the defence was delitered orallj h-^nd it here pou- 
tlrelf aeflerted, o^n the most direel and imdeDiable aathoritj» 
that It was so distinctlj known to the e<Mr( mmI to the jadge ad- 
irocate. fidljr. Ao much appears on the face of the court's pro- 
ceedings ; — wherein it appears that time was given, after the oral 
deliterj of the defence, to redace it to writing and present it in 
that form to the coart : and the court, in the first resolation (&n 
tiie 9th) wherein thej pass any censure on this sulnect,-H»en- 
tion ft as one of the instances or irregularity to which thej bad 
rdMtHrUijsiAbmitUd: and if thej submitted to it reluctant I j it 
could not mive been ignorantly. It is only in the second resolu- 
^on, passed some days afterwards, that tlie expressions, gtvmg 
color to this obhoxious inference are found. To disavow sii^h in- 
ference is far more necessary for the honor of all concernell, than 
to have repelled any of the animadversions altu<led to in the res- 
elation^— For ourselves, we have no hesitation to avow a clear 
belief that these expressions were not understood in any silch 
sense. 

In reviewing the decision of the court upon the merits of the 
diargesabd s pe€illet «Hm,>ao.ccinarJkg« in the nikt,uni of a re-argU' 
mentof the original grounds of accusation or tWIViice, shall be 
admitted ;•— but, as already intimated, the whole will b^ limited 
to the new grounds disclosed, for the first time, in the defioitive 
sentence. 

Charge 1. The only remarkable circumstance that distin- 
guishes the finding nnder tlie 1st charge, is a judicial dtscrimt- 
0atioa between the crinMoal act and the criminal intenU Not 
only is the act, for which he is condemned, discharged by the 
terms of the conviction from any bad design or intent whatever ; 
bat the negative innocence of intent, from the absence of bad 
motives, is enhanced by the positive merits of the intent, from 
the presence of the most laudable motivesj for the criminal act 
ii expressly and exclostyely ascribed <*to an anxious disposi- 
tion on his part to maintain the honor, and advance the interests 
of the i;kation and the service." Now the universal maxim of 
jurisprudence is that the intent is just as essential an Ingredient 
of crime as the itct itself; and that tbov are inseparables the 
bad or unlawful intent being either expressly proved, or necessarily 
implied from the bad or unlawful act. lliereforea judicial ac- 
quittal of the inientt accompanied by a judicial condemnatioo 
lor the fact, is universally held to be a solecism in termv. U this 
maxim prevail in ordinary cases, how infinitely more imperious 
ita swair, vifhen applied to a military accusation for Uie disotiedi-' 
enee of a discretionary order: vhereiu, as explained in^^e de- 
fence,faj the essence of the chai^ is n^^ssariiy a corrupt or 
malicious or other ill design to abuse and pervert to bad purpo- 
ses the discretion vested by the terms of the orderr In eflect. 
Commodore Porter now stands convicted, under this chaqge, of 
nothing more or less than the execution of his orders in a man- 
ner dictated by " an anxious disposition on bis part to roaiiftain 
the honor and advance the interests of the natioii and the service.'' 

faj Ante, p. 26* 
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€HARc»t ^•'-^mcifiwaian 1. The t^tt, in deciding upon th%' 
character of the ^V9 letter^, referred to in this specification* 
have acquitted one of them, and broii|;ht the other four within 
the censure of the law, as <• insui^ordmate and disrespectfal," 
All we have to say upon this matter is to request the reader to 
turn to the verj first of tliese, designated b j the court aH of ttie 
condemned character: viz: the letter to the I'resident of April 
17$ 1825 s and having carefuUj read it, let him calmlj consider 
within himself, what is the sort of stjle, and what the strain of 
eomplaisance, with which the o^ers of the fkhvj must hereafter, 
upon the authority of thtt decision, address either request or 
complaint to the Ekeewttve. If, irr its present shape, it be crivf 
inal, what must h haire been to be agreeable 9 

SpECiFtCATioN 3* Under this specification he is convicted of 
cU and singular the inaccuracies, ("without exception^ pointed 
out by the judge advocate in a certain pa|)er described as being 
marked No. 15 1 — which, it is presumed, is the list of variances 
between the printed proceedings of the court of inquiry, and tlie 
original record : which, upon reference to the same in the state 
of the case in the fore^oine report, will be found to consist of the 
minute and imrnateriarvanances so often ineniioocd uml explain- 
ed : in one instance a typographical error of no moment: 
in other and numerous instances, minute clerical mistakes, in the 
course of transcribing ;— -or as argued in the defence, variances 
arising from alterations of the origikal made after the copy 
had been given out : and in other instances, omissions of docu- 
ments, acknowledged and explained on tlie face of the publica- 
tion, as not in his possession ; and which it had not been in his 
power to obtain, &c. These vaHances (^frdm whatever cause pro- 
ceeding^ descend to the minuti^e of putting a noun in the sin- 
gular instead of the plural ; or vice versa;-— of misspetling one 
or more words ;— of making a sentence end at one place instead 
of another ; a variance reducible to the dilference betw^n a 
eumma and a full stop, &c. &c. Here, as was very natural, the 
court has followed the precedent of their decision under the 1st 
charge ; by making a judicial discrimination between the inteni^ 
andtheacf; having fully acquitted him of M design and im^ 
proper ttto^iue, but nevertlieless convicted him of each and every 
of the inaccuracies.-<-Then the decision amounts to this, that the 
most innocent and trivial mistakes of a copjer or printer, employed 
by an officer of <he nsvy, constitute an offence cognizable by a court 
martial, i « sudi officer : though lie, aod his clerks and printere 
be clearly acquitted of any ** design or improper motive*' in the 
commission of soeh inaccuracies. Now supposing every one of 
these inaccurades to be chargeable to the mistake of the c^^era 
and printers ;-— and that there ia nothing in what is said about 
accounting for Itiem by the alleged alterations of the eri^nals,-— 
it is asked what 4»fficer, according to this rule of estimating mil- 
itary crimes, can possibly escape conviction and punishment, if 
his superiors have any desire or interest to convict him, suffi- 
ciently strong to prompt such minute industry in the investiga- 
tion 01 trtvialinadvertencies- and mistakes, equally innocent of 
intent as of consequence ?— The innocence of the act in point of 
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intentiun. is t^o longer matter of dispute; — \iW judicuM^ ascer- 
tained and promutgated i no other badge of criniinalttjr, no plrac« 
tical mischief or bad consequence of anj kind, is even pretended 
either in the specification itself, or in the judicial contnctioft un- 
der it. 

Well might Com. Porter insist in his defence upon the necessi- 
ty of adhering to the exceptions taken by his counsel to the suf- 
ficiency of these specifications, lest he misht "lay himself open 
to conviction upon mere proof of the naked fact of havini^ done 
such or such thinu;s, without any consideration whatever of i^e^ 
legal effect or moral character of the acts charged :" weU might 
he *' beware of being entrapped, by vague and ambiguous phra- 
ses, into such a dileinma^ as that the court should feel itself com- 
pelled to find the fac$ a{!:ainsthim, without the necessity of im- 
puting to it any specific degree of legal or moral impropricty.'Y" j 
. The appreliension of such consequences from the course of the 
prosecution, has been more than verified by the event : not only 
lias it been thought competent for the court to convict him of the 
JFdct ** withoutthe necessity of imputing to it any HHiral or legal 
impropriety." — but here he Stands convicted of the fact, with a 
distinct and positive acqtiitlal^^AU mi^tUioftof evil : — nay more, — 
having distinctly ascribed to liim intentions positively good and 
praiseworthy ; — Then for acts perfectly harmless in effect, — and 
thus graced with innocent and even laudable motives, is it Judi- 
cially avowed that he has been convicted and punished. 

Specifioation 4. Now we come to the new-discovered speet- 
JUations of the general charge, or particulars of the fi'en^arsne- 
cifications ^howsoever it maj please the discoverers of these phe- 
nomina to phrase them^ whtcn were first discovered in coneiat^; 
and for the first time promulgated and made known to the party 
charged, in the ofliciai publication of the final sentence by whick 
he has been condemned for them. Whether it were pi)8Sible for 
human foresight or human reason to have anticif>ated sucli ; — or 
if it were, ^vhether such anticipation should not have been deem- 
ed a libel upon the prosecution, and a gross insult upon the 
court, — ^is confidently submitted to die impartial reader, upon 
the bare statement of the case. 

This specification bears a double aspect ;— charging the ** va- 
rious remarks, statements and insinuations,'* in the pamphlet, 
as faulty in two respects ; — viz : as •« mt warranted by x\\e facts, 
highly disreapeetful to the Secretary of the Navy imd to the court 
of \nquiry.^^(b) It has been remarked and positively asserted in 
the course of the defence, and nothingappearsin the proceedings 
to raise the least doubt of the correctoeiw of the assertion, that 
not the siightefet intimation was given in the whole course of the 
prosecution, of what parts of the pamphlet were liable to this 
charge of untrue or disrespectful retnarks, &c. The pamphlet 
had' been given in evidence under the two preceding specifica^ 
tions;-".and under the third the particular instances of incorrect- 
ness complained of, tvere at length, and after great delay as al- 

CaJ Ante, p. 35 & 36. 
rO Ante, p. 8. 
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ready remarked* pointed out with sufficient minuteness, x^at as 
to this specification, it remained wholly unnoticed, in regard to 
any appropriation of evidence, from the mass on the table of the 
court, to support it. This task, it seems, was reserved for the 
private ear of the court, after they had retired into co6ciavei to 
deliberate on the final result.' 

U might have been^ inferred and anticipated from the 
course of the prosecution in parallel instances, though certainly 
from no analogy to the sound principles of law or reason, that 
every remark in the pamphlet, tending to contfovertor question, 
no matter how dispassionately and decorously, any opinion or 
proceeding either of the court of inquiry or of the Secretary of 
the Navy, would be laid hold, of as within the censure of this 
. specification. Accordingly, no surprise was felt at the first five 
passages extracted from the pamphlet, and quoted in the opinion 
ol* the court. But the two last instances cited by the court;-— 
the one as a " statement not warranted by the facts," and the 
other, it is presumed, as containing the disrespectful remarks or 
insinuations, did, indeed transcend all that could have been im- 
agined of extravagant and desperate expedients to make out the 
semblance of a criminal charge : after all preceding experience, 
they were astounding. 

' 1. The first of th^se instances bears that "in the i 
p. SI [of the pamphlet] it appears to the court to be if 
a^Z the documents, upon which the court of inquiry f 
opinion, were contaisied in the pamphlet — which was no 

Now the first question is, which of the documents o 
upon which the court of inquiry founded its opinh 
court possibly have intended as tnose not contained ir 
phlet? Though not designated by the court, they ma^ 
tiiied with equal certainty : and tor this purpose, reference must 
be had to the detailed list of inaccuracies delivered in by the 
judge advocate ; aod which the court has referred to as No. 15: 
no other documents can have been intended, because the court 
has expressly said that, with the exception of the errors therein 
particularly noted, the proceedings of the court of inquiry, as 
published in the pamphlet, are a correct transcript from the re- 
corf^. According to the analysis of that list, stated in the de- 
fenQe,(a) fwhichis confirmed by a careful and accurate revision of 
the analysis as compared with the paper itself^ the pamphlet is 
charged with the omission of only ^tro of these documents: 1. 
The^riginal letter of instructions, Feb. 1, 1823, from the Sec- 
retary of the^Navy to Com. Porter : 2. a letter from the Secreta- 
ry of the Navy ^May 7, 1825) to the judge advocate of the court 
of inquiry; cited as' exhibit G. 

Here it may b^ useful to note the distinction between the two 
215^5 which are made of the alleged omission of these documents. 
Upder the 3d specificJtion, they are charged as instances of in- 
accuracy in the published copy of the proceedings; — under the 
4th, that inaccuracy is now aggravated by imputed falsehood; in as- 
serting, by implication^ that the documents were, in fact, con- 
tained in the pamphlet. 

(^aj Ante, p. 40— 1* 
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The only '' rem&rks" of anj kind to be found In pas^e ^1 of 
the pMdphiett are eontained in the noU% u|>r>n the proceedings of 
the court of inquirj on Saturday, Maj 7: in one of which notes 
(msA the only ene that ciMild potaihly hare been alluded to^ the 
deciaioo of the court of inquiry rejecting certain do^imznU 
which had been transmitted by the Secretary of the Navy, with 
Ikia aforeaaid letter G, is diacuftsed.-<»The natureof the aaserfion, 
•uppoaed to be implied in this note, cannot be better explained 
than by giving the eotire passage, from p. 31 of the pamphlet: 
Including as well the proceedings of the court of inquiry, for 
Saturday, as the ti&tes upon the same. 

[SATURDAY, 7th Mat. 

The Court met pursuant to the adjournnvent of yesterday ; pre- ,- 
sent all the members uf the Court, and the Judge Advocate. 

The Judge Advocate informed the Court that he had receited 
1 communication from the Secretary of the Navy, to be submit- 
ted to the Court : which was read, annexed to the record, and 
narked (*) The accompanying documents were also read, the 
Court reserving all questions as to their competency and credit 
fur future deliberation and decision. 

Alter readiniK Ui« |>^^>erft, the Court was cleared* and the Court 
proceeded to deliberate upon the papers submitted to it, and af- 
ter having maturely considered the same, the Court w^s opened, 
and the Judge Advocate stated that the Court is of opinion that 
^vt deposition of Lieut. Barton, dated February 6tb, 1»25, be 
annexed to the record, which is accordingly done, and the p9|>er 
is marked ('H.) 

In rezard to the other documents, the Court is of opinion that 
many of them are not sufiicienfiy authenticated to authorize 
their reception, without an express and sufilcient waiver of all 
excepthMis entered on the record.* That some of them appear 
to be of a confidential character, |iud their contents such^ as with- 
out affecting this case, ought not to be exposed to the public eye 
vithout necessity: and that collectively, they present no facts 
w views calculated to elucidate the subject submitted to ihe 
Courts The Court, therefore, direct the Judge Advocate to re- 
turn them to the Navy Department as irrelevant. 

♦ It was the cause of extreme surpnse to me, as it was to every bystander; 
and as I have no doubt it is to the reiJtler, that such a condition for the admis- 
sion of the documenSs on ti^e record should haVc come ft-om the Gowt. H* 
the documents were proper test^opy,^ they ought to have ho|n admitted 
without any conditions, and if tbey were not testttnony^ they oU^ht to have 
been rejected. Aatoilie character of the documents, whetker confidential 
4W otherwise, that was an affair for me to conskter, and not for the Court. 
It was one which the Court hiul nothing to do with. The reader hmbns the 
jf'^mHenis before Mm, can judge of the propriety of the other point of the ob- 
ft ction, to wit : «* that collectively they present no lactfi or Viewg calcuktcd to 
ciacidate the subject submitted to the court/* 

* Kot in ray possession.] 

The blaok left for the mark of the communication from tlie 
Secretary of the Navy, referred to in the above minute of the 
proceedings, was afterwards filled up with the iett^ O. 
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Now this new tpeeificatioii, thus daborated in secret conciaire, 
and for the first time promulgated with the final result of the de- 
liberations in such conclave, bears upon its face thj;ee distinct 
refutations, to obvious and palp>able, and so unanswerable, as 
might well have raised . our special wonder it thej had escaped 
the most casual and careless observer : but that they should have 
efftaped an intelligent tribunal, assisted by a learned professor of 
the law, — who had aH spent weeks in a laborious and minute in- 
vesti^tion of the subject, is utterly irreconcileable with any pre- 
conceived idea of judicial accuracy and attention to the matter 
in hand. 

Of the three answers tO this speci^cation, evident and palpable 
.on the face of the very documents dn which it professes to be 
fi^unded, any one is absolutely demoffstrativo and conclusive* 

1st* What pan of the above oked note implies that '^all the 
documents on which the court of inquiry founded its opinion, wefe 
containe<l in the pamphlet ?"— The concluding remark in the 
note certainly more than imp/i^ that the reader has some docu- 
ments before him : what they are is to be decided by the con- 
text only :-wind who can read that context, and hesitate, for an 
instant, to perceive that the documents alluded to, can by no 
possibility, be* any of * 
founded its nipinion ?'' 

nary understanding t< ^ ^ , 

sible documents atludeti to are those wliich, for the reasons above 
fitted in their proceedings, that court htdrfjeUed; — aQd "di- 
rected the judge advocate to return to the Navy Department, as 
irrelevant}^ They were so returned ; and formed no part eve.n 
of the documents attached to the record of proceedings ;— -far 
less of those " on which the court founded its opinion, ^^ These 
rejected documents are nevertheless ii^erted in the pamphlet ;— • 
and the remarks in the note were eviilently intended tQ ^ow 
that they were relevant, and ought to have been received ^s evi- 
dence. "Then it is perfectly manifest, upon the face of the pa- 
per, that the remarks in p. 31 of the pamphlet, do nottm^v 
••that all the documents on which the court of inquiry founded 
Its opinion were contained in such pm^iet.'' 

£dly. But suppose it were so implied; — ve assert, without 
hesitation or qualificaticm, that such implication would have been 
strictly and demonstratively true : allowing for Uie inaccuracy of 
tl>e expressMm useil by the court martial, when they speak of the 
simpUi report of the/«cf«, made by tlie court of inquiry, ad the 
opinion ol* that court. 

The precept, by which tliat court was convened, required o* 
them no opinion tm the stihj^ct : but simply a statemetit of the 
facts, and a report of the causes vrhich Itfd to the descent upon 
*Porto llico. Accordingly the court re&ain from any express^ 
or intimation of opinion whatever; and limit themselves to a Jfe- 
«ort containing a mere statement of the liicts; and a reference 
to the evidence, documentary and oral, by which such facts are 
established. Now two things are obviims and palpable on the 
Uce of the papers. First^ that ntither of th* ddcuments alleged 
9^ . ' . 
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it^tb« J«dg« sdvocate^t dtteiltd list of uiaccuritcm to have been 
omitted m the painphlet, » either wenttoAed or alluded to ta the 
Report (ot t^^Um aa it ia calledj of the court of inquirer That 
court had no occaaioa whatever to refer to the letter pf instruc- 
tioin ; — for thej were not authorised^ neither did thej profess to 
decide whether such instructions had been obeyed or disvbeved : 
and thej carefullj avoid any allusion to that qdestion. As to 
the letter, marked G, from the Secretary to the judce advocate, 
communicating the refected documents^ there was still less reason 
for ^Jtng that the opinion was, or bf possibility could have 
been A>u£ied upon that: there is not the remotest allusion to it 
in the report. Secondly, the pamphlet does, in fact, cdntain etre* 
ry^docementupon which the report or opinion of the court of in- 
quiry was founded ;-— or» in any manner, aHuded to in that report. 
Thi« depends not upon assertion $ nor even requires the trouble 
to refer to the documents which demonstrate it on their face: it 
la distinctly admitted by the court martial, when they admit that 
the pA>ceedings,as published in the pamphlet, are a correct trans* 
eript from the record^ except in the instances particularly noted 
in the detailed list of inaccuracies. For that list notes the omb^ 
aion of no document whatever, but the two just mentioned : and 
the report is not funded upon them or either of them ; — nor, in 
any manner^ citea or alludes to them. Then a conclusion, direct* 
It the converse of that stated by tlw court madial, is dear and 
oiemonatrative upon their own Rowing : namely, that it is the 
fact that all the documents upon which the court of inquiry foua^ 
ded its report, were actuallv eon^ned in the pamphlet, 
^dljr. As to the firat of the dements alleged, in the list of 
inaccuracies, to have been •• whMjf omitted j''~vht. the original " 
letter of instructions ^--two of the postulates assumed' by the 
court martial might safely be granted ; while the third and most 
material would be fUll aa manifestly contradicted by the very 
papers before them. Suppose this to have been one of the docu- 
ments actually referred to in tiie note, and therein imp/i«<i to 
have been, contained in the pamphlet; and suppose further, that 
it was one of ''the documents upon which the court of inquiry 
founded its opinion ;^'— still it is not true that it was wholly omit- 
ted ;— 4t W SLjact that it is contained in the pamphlet : in so far 
•• *n (^tract conUining every word of it, which bore any rela- 
tion whatever to the then pending sul^ct-matter of inquiry, is 
found at page 68—70 of the pamphlet ; as is stated with abso- 
solute accuracy 'in the defence. («) As to the other document. 
It IS espressly mentioned, and its omission accounted for as "not 
in my jpossessiop," in a note at the same page 31 , — and just along 
aide.of the otiier i|oie which is supposed to have implied that the 
docninent was contained in the pamphlet. So < hat the one note 
is made totmpl^ the assertion of a fact, which the party, in the 
same breath, has mo$t distinctly and unequivocafly disavowed, 
ana atated to the contrary. 

•«3*i ,^^'^r**'' ^/»<« y^ *«"»« a^tJ Jahor thus to pursue the 
rJSSi I**''/ ">a«>f^t inconsistencies and absurdities of tbia 
new divulged specification ; since the plain reading of the note 
r«>Antc,piige4(M. 
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80 abgolutelj exclades the idea off any thing being asserted or im- 
piied coffM^erning anj one of " the documenta upon which the 
court of inquiry founded its opinion/' or even of thone which 
formed any part of ita record. 

2. ** The roar* also includes, as proof of this specification, the 
second paragraph of the paper marked E, in p. 40, of the pam- 
phlet.** *^ 

Here we could, with difficulty, credit our own senses, when 
we perceived that the court-martial had laid hold of a tratisao- 
tiott before the court of inquiry itself; for which the party was 
clearly amenable to that court; aQd for which he had been ac- 
tually censured and punished by that court :i in short that he 
was to be twice tried and punished for the same identical offence. 
The paper marked E, here spoken of, is no other than the iden- 
tical address from commodore Porter to the court of inquiry 
(forming a part of the record of their proceedings} which tliat 
court voted disrespectful to themselves and to the Secretary of 
the Navy ;— arid, as such, censored and punished by interdict- 
ing direct intercourse, ki future, between commodore Port<^r and 
thecourt;and^ subjecting all his subsequent communications to 
pass the inspection of the judge advocate, before they could 
come to the eye of the court: a resolutioa wImc»» hi effect put 
an end to all further partrcipatton on liis part in their proceed- 
ings ; and, as he says in the advertisement to his pamphlet, drove 
him from the presence of the court, ami prevented him from 
making the explanations on which he founded his justification. 
For the nature of this paper, and the grounds on which it was 
so censui-ed and punished as disrespectful by the court of inqui- 
ry, reference must be had to the proceedings of that court, »ncl 
" to the preliminary state of the case, in the foregoing report. 
That matter has nothing to do with the question now in 
hand.— For the present purpose, 'tis only necessary to say that 
for any disrespectf4»L paper presented to the court of ibquiVy, or 
for any other Inameworthy word or deed, there uttered or trans- 
acted, that court had complete and summary jurisdiction, in the 
exercise of their incidental powers, to censure and punisli the 
party guilty of the contempt : or, if any enormity, requiring a 
heavier punishment than it was competent for that court to inflict, , 
had been committed, — ^they might have elected to remit the par- ' 
ty to a court-martial. But, in this case, they elected to take di- 
drect cognizance of the supposed offence, and to censure and pun- 
ish it, in the degree which, to their judgment aud discretion, 
seejoed mete; and not to remit the party to a court-martial:-— 
they did, in fact, exert their *sumiiiary jurisdiction over the 
case; — and did apply the remedy whicb, to their judgment and 
discretion, seemed fitting, adequate and effectual. After this, — 
what the court-martial could possibly have had to do with the 
matter is inconceivable ; even if it had been included among the 
matters charged against commodore Porter upon the present oc- 
casion. But it is not so charged* There is no possible con- 
struction of the specification^ that can include it, without au 
absolute reprobation of them as devices and snar^i cot^trivcd. 
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of ftet purpose, to surprise and entangle the iceused in hidden 
pitfalls, or invisible roeshes : instead of living him fair warning 
of the grounds of accusation, and the points to be defended. — 
We have therefore no hesitation to acquit the original framer of 
the charges and specifications from any such design : and to coa- 
elude that it was an afterthought, suggested by the desperate ne- 
cessity of picking up every nig and remnant to cover tlie bah! 
and iviked matter of the real accusation- The specifications, in 
terms, impeach the pamphlet of four distinct offences: 1st, as 
publishing, without authority from the executive, the proceed- 
ings of the court of inquiry : 2d, as publishing an incorrei^ state- 
ment of such proceedings: 3d, as having inserted in it various , 
remarks^ statemeias, and insinuations highly disrespectfijfl, &c. . 
4th, as publishing certain official documents without leave.-**!; 
Now the third of these constitutes this fourth specification, un- ^ 
der which has been brought the disrespectful address Casit#as 
thought^ to the court of inquiry; which constitutes a substan- 
tive and necessarv part of the record of that court's proceedings. 
Then who could have imagined that the, disrespectful matter, 
charged in this specification, alluded to any thing but the Twiiarks 
end commeats^ in that pamphlet, upon these identical proceed- 
ing's; or that this specification meant to charge him with httviiig 
*' inserted^ \fr\\\n\}nr*\\^t^ 1 1 nn rnirjid3ll»j,nt ft' thf same proceed- 
ings, which the next preceding specmcattoii required him (o have 
inserted to the minutest tittle ? — Under the third specification 
he is to be punished if he fails, in a single word, letter, comma 
or emphasiSy to set out the whole of the proceedings: by the 
fourth, he is to be punished because he did not diminish and fal- 
sify the printed copy of proceedings by leaving out nearly two 
closely printed octavo pages of the same ; or at any^ i«ate' one 
entire paragraph: for such is the clear iind indisputable effect 
of ranking the paper E, or the second paragraph of it, among 
the reniiarks ana statements which he is charg^ with having " in- 
serted^^ in his pamphlet. !>> push the strictures upon this sen- 
tence further would be worse than superogation : already have 
they ^one too far: for when a proposition, either negative gr af- 
firmative, rests upon principles perfectly pfain and obvious to our 
common sense, it requires far more skill to discuss it, without 
blurring and obscuring its inherent brightness,^ than to elucidate 
by argument or evidence the abstrusest and most involved of 
questions. The taper that illumines the midnight darkness, but 
confuses and discolors the effulgence of the nuim-tide ray« 

Tliu* do we profess to have support our cliallenge (^overbold 
and confident as it may have scemcdj to justify the decision 
here dij^cussed upon any prmciple of law, reason or justice : 
and until it can be so justified to impartial and intelligent opin- 
fct»ns, founded on a careful examination of the evidence and the 
princi|>les on which it rests, the party affected, either by its legal 
penalties or its extra-judicial censures, may look with calm in- 
difference upon the moral consequences of either: unleiis indeed 
his public spirit prompt him to grieve over them, as they may af- 
fect an establisbmeUit of high interest and importaace to tl*e coftf- 
mon weal. ^ 
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